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HIS HONOUR JUDGE J R REID QC
1.
This is an appeal against a majority decision of an Employment Tribunal held at London (Central) on 4 and 5 September 2003, the decision being sent to the parties on 23 September.  The Tribunal held that John Groom Housing Association (“the Association”) had discriminated against Ms Burnett contrary to the Disability Discrimination Act 1995 but that she was not unfairly dismissed by the Association.  The Association appeals against the finding of disability discrimination.  At the hearing of the appeal we had before us additional evidence in the form of a further letter from Dr Purdie, Ms Burnett’s GP, which was admitted pursuant to an order of His Honour Judge McMullen QC dated 25 November 2003.

2.
Ms Burnett was employed by the Association as Human Resources and Administration Manager on a full-time basis from 17 April 2000 to 15 November 2002 when she left.  The findings of the majority of the Tribunal in summary were (1) that Ms Burnett was a disabled person within the meaning of the 1995 Act because she suffered from mental impairment, namely chronic recurrent depression, which had a long term effect and had a substantial adverse effect on her ability to carry out normal day-to-day activity and  (2) that by reason of its failure to pursue enquiries as to her state of health and the question of part time working from the first quarter of 2002 until it sought a medical report in August 2002 the Association was in breach of its duty under section 6 of the Act to make adjustments.  The Tribunal unanimously held that the Association had not made out the defence of justification under section 5 (2) of the Act.  The Tribunal also unanimously held she had not been unfairly dismissed when she left in November 2002 and there was no appeal on that point.
3.
The Association’s appeal raises three points (1) the majority of the Tribunal was wrong in law in holding that Ms Burnett suffered from mental impairment within the meaning of the Act; (2) the Tribunal failed to consider the evidence on whether any disability had a substantial adverse effect; and (3) the Tribunal failed to consider the evidence in relation to justification.

4.
As to the first point: the Association submitted that there was no evidence before the Tribunal that chronic recurrent depression is a clinically well-recognised illness and that therefore Ms Burnett was not a disabled person within the meaning of section 1 (1) and Schedule 1, para 1 (1) of the Act.  Those provisions require that for a person to be disabled by reason of mental impairment resulting from or consisting of a mental illness, the illness must be a clinically well-recognised illness.

5.
The evidence before the Tribunal on which it based its decision was simply a letter from Dr Purdie dated 9 May 2003.  That letter stated that Ms Burnett suffered from recurrent chronic depression and panic attacks but did not identify that illness as being an illness specifically mentioned on the World Health Organisation’s International Classification of Diseases. Counsel submitted that in these circumstances (as the minority of the Employment Tribunal had held) the letter was not qualitatively different from the report in Morgan v Staffordshire University [2002] IRLR 190, EAT, which was held inadequate to establish disability through mental illness.  We were referred in particular to the passage in Lindsay J’s judgment at para 9 where he said:

9
“Accordingly, in general there will be three or four possible routes to establishing the existence of “mental impairment” within the DDA, namely:

(i)
proof of a mental illness specifically mentioned as such in the World Health Organisation's International Classification of Diseases (‘WHOICD’);

(ii)
proof of a mental illness specifically mentioned as such in a publication ‘such as’ that classification, presumably therefore referring to some other classification of very wide professional acceptance;

(iii)
proof by other means of a medical illness recognised by a respected body of medical opinion.

A fourth route which exists as a matter of construction but may not exist in medical terms, derives from the use of the word ‘includes’ in para 1 (1), Schedule 1 of the Act.”

6.
It will be noted that the passage begins with the words “In general”.  The passage gives general guidance on the routes to be followed in establishing that the existence of ‘mental impairment’ for the purposes of the Act.  Since the onus of proof is on the applicant, it will be a rash applicant who ignores that passage.  If an applicant does not go down one of these routes, then the claim may very well fail, as it did in the Morgan case.  However, it does not necessarily follow that if an applicant has not gone down the recommended route a Tribunal that nonetheless finds mental impairment within the Act will be held wrong in law to do so.  In the present case the Tribunal were presented with a letter which was specifically prepared with the Act in mind.  It detailed a long medical history with recurrent mentions of panic attacks and depression and a long history of treatment.  In these circumstances it seems to us that the majority of the Tribunal were entitled to take the view that Ms Burnett had discharged the onus which was on her and that what was identified was a clinically well-recognised illness.

7.
In any event the Association faced the further problem of the additional evidence provided by Dr Purdie’s further letter dated 18 November 2003.  The relevant part of that letter reads:
“I confirm that this lady suffers from mixed anxiety and depressive disorder as classified F41.2 in the WHO international classification of disease.”

An attack was mounted on the worth of this letter by pointing out (1) that it says Ms Burnett “suffers”, rather than that she suffered at the relevant time, i.e. the date of the discrimination: see Cruickshank v VAW Motorcast Ltd [2002] IRLR 24, EAT; and (2) that the letter referred to “mixed anxiety and depressive disorder” whereas the earlier letter referred to “recurrent chronic depression and panic attacks”.

8.
It seems to us there is no force in either point.  The letter was written in response to a letter containing the following passage:

1.
“Your report, 9th May 2003.  You confirmed a diagnosis of recurrent chronic depression and panic attacks.  You also recognised an acute anxiety state.

1.1
Are you able to say whether all or any of these medical conditions are recognised under the World Health Organisation and if so, which ones?

1.2
If any are so recognised, can you please identify the classification applicable by the World Health Organisation?”

In our view the Doctor’s letter has to be read in the context of her earlier letter.  That earlier letter had described a chronic condition dating back to 1988.  In these circumstances it seems to us fanciful to suggest that the November letter does not refer to a condition also in existence at the time of the alleged discrimination.  Similarly the re-naming of that illness does not seem to us to affect the substance of the earlier report or to cast doubt on the validity of the later report.

10.
In these circumstances we take the view that the first ground of attack on the majority decision fails.

11.
As to the second ground, the complaint is that the Tribunal failed to take account of the oral evidence given by Ms Burnett in relation to the alleged “substantial adverse impact” and of its own finding that none of Ms Burnett’s numerous sickness absences were caused by her mental impairment.  The Tribunal’s finding that there was a substantial adverse impact on the Respondent's day-to-day activities was based on the doctor’s letter of 9 May.  That letter stated, amongst other things, that Ms Burnett “has great difficulty concentrating when spoken to”.

12.
It was submitted that in so acting the Tribunal fell into the same trap as that into which the Tribunal fell in Abadeh v British Telecommunications Plc [2001] IRLR 23, EAT, and relied too extensively on the doctor’s opinion that the impairment was substantial rather than answering that question itself.  This issue was, we were told, addressed in oral evidence at the hearing.  It was common ground there was evidence that Ms Burnett said:

(1)
she had communication problems in that she had to ask people to repeat themselves because what they said did not sink in the first time;

(2)
that made her feel silly;

(3)
she found it difficult to work through an attack.
That evidence was not recorded in the Extended Reasons and, it is said on behalf of the Association, was disregarded by the Tribunal in coming to its conclusion on this point.  Moreover, it was said that Dr Purdie's 9 May letter does not give particulars of how Ms Burnett’s concentration would be affected in practical terms.  There was said to be a particular requirement of clear evidence in deduced effects cases (as this case is): see Woodrup v London Borough of Southwark [2002] IRLR 111, CA.  As Simon Brown LJ said at para 13:

“In any deduced effects case of this sort the claimant should be required to prove his or her alleged disability with some particularity.  Those seeking to invoke this peculiarly benign doctrine under para 6 of the schedule should not readily expect to be indulged by the tribunal of fact.  Ordinarily, at least in the present class of case, one would expect clear medical evidence to be necessary.”

This requirement makes more pressing the need for the Respondent's oral evidence to be taken into account.

13.
In our view this ground of appeal fails.  The Tribunal had before it two separate strands of evidence: the first the doctor’s letter and second Ms Burnett’s own evidence as to her position.  The doctor was concerned to spell out not only the present state of her patient’s health but also the effects of Ms Burnett not being treated. Ms Burnett was talking about the effects on her even with her treatment.  The majority of the Tribunal was entitled to accept the doctor’s statement (fortified by Ms Burnett’s own oral evidence) to the effect that she had great difficulty in concentrating when spoken to and also to accept the doctor’s evidence that without her treatment her symptoms including her inability to listen or concentrate would be severely increased.  The majority of the Tribunal, in our view, did not abrogate their obligation to make up their own minds, though they clearly paid great attention (as they were entitled to do) to the only expert evidence before them.  Clearly the paucity of the evidence caused the Tribunal difficulty, as it recorded in paragraph 75 of its decision, but it did manage to decide the issue and its decision on this point cannot be said to be defective in law.

14.
The remaining point in the appeal relates to the rejection of the defence of justification.  The discrimination found proved was in failing to pursue inquiries as to the state of health of Ms Burnett and the question of part time working (i.e. 4 day a week working) from the first quarter of 2002 until August 2002.  The Tribunal record that Ms Burnett said in evidence that she was sure working a 4-day week would have helped.  There was no appeal against the decision that the reasonable adjustment which the Association should have made was a reduction to a four day week.  The adjustment was not an adjustment to allow Ms Burnett to work part-time only at those uncertain times when she felt up to it.  There was, it seems to us, no basis for challenging the Tribunal’s decision that the Association failed to discharge the onus on it to show that an adjustment to a four day week was not reasonably practicable.  The justification evidence given on behalf of the Association went to the different question of whether it was possible to have Ms Burnett working part-time on an uncertain pattern, depending on how she felt from day to day.  There appears to have been a convincing justification defence on this point, but that case did not meet the adjustment which, on the Tribunal’s unappealed finding, the Association had to meet.

15.
It follows that this appeal must be dismissed.
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