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THE HONOURABLE MR JUSTICE RIMER
1
This is an appeal by Mr Antonio Maresca against (i) an order made on 14 January 2003 by the chairman of an employment tribunal striking out Mr Maresca’s originating application on the grounds of his failure to comply with a directions order of 5 November 2002, and (ii) the chairman’s refusal to review that order.  The sole respondent to Mr Maresca’s application, and now to this appeal, is The Motor Insurance Repair Research Centre (“the Centre”).

The Facts

2
Mr Maresca presented his originating application on 8 October 2002.  He had been employed by the Centre as a research engineer from 10 June 2002 until his dismissal on 9 July 2002.  He alleged that his dismissal was automatically unfair as being a consequence of a disclosure he had made to the Centre within the terms of the Public Interest Disclosure Act 1998. He alleged that he was summoned to a meeting on 9 July 2002, at which he was summarily dismissed but was refused the reasons why.  He alleged that the Centre had failed to follow its disciplinary procedure when dismissing him.  He asked to be reinstated in his employment.

3
The Centre served its IT3 on 1 November 2002.  It denied it had dismissed Mr Maresca for the reason he had alleged, but said it had done so because of his attitude and behaviour.  It said it was only obliged to give him one week’s notice, but that as a gesture of goodwill had paid him until 31 July 2002.  It denied that its disciplinary procedure formed part of his contract, but said that, if it did, any operation of it would have been completed by 31 July and would have made no difference to the dismissal.

4
On 5 November 2002, the chairman made a standard form interlocutory order in the proceedings.  Neither party was present or represented, but the order recited that the chairman had reviewed the file.  It was expressed to be made under rule 4 of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2001 (“the Regulations”).  Rule 4 is headed “Case management” and is in the rules contained in Schedule 1 to those Regulations (“the Rules”).  Rule 4(1) confers a general power on an employment tribunal, of its own motion, to give such interlocutory directions as appear to it to be appropriate.  More specifically, rule 4(5)(b) empowers it to require one party to grant to another such disclosure or inspection (including the taking of copies) of documents as might be granted by a court under rule 31 of the Civil Procedure Rules 1998. 

5
By para. 1 of the order, each party was required to give disclosure by the service of lists of documents within 28 days of the order date, followed by inspection within seven days.  By para. 2, Mr Maresca was required to serve the Centre with a schedule of his loss within the same period.  By para. 3(a), directions were given for the preparation of bundles, but no time limit was specified for doing so.  By para. 3(b), directions were given for the exchange of witness statements no later than the 14 days prior to “the first date of hearing.”  By paras. 3(c) and (d), the parties were directed to agree a chronology of events, and to prepare an agreed statement of issues, but again no time limit was specified.  The order concluded with the warning that:

“Failure to comply with this Order may be regarded by the Tribunal as unreasonable conduct of the proceedings. This could result in an Order for Costs or the Originating Application/Notice of Appearance being struck out.”

6
That warning reflected that which is empowered by rule 4(8), which provides:

“(8)
If a requirement under paragraph (1) or (5) is not complied with, the tribunal – 

(a)
may make an order in respect of costs under rule 14(1)(a), or

(b)
before or at the hearing, may strike out the whole or part of the originating application, or, as the case may be, the notice of appearance, and, where appropriate, direct that a respondent be debarred from defending altogether;

but a tribunal shall not exercise its powers under this paragraph unless it has sent notice to the party who has not complied with the requirement giving him an opportunity to show cause why the tribunal should not do so, or the party has been given an opportunity to show cause orally why the powers conferred by this paragraph should not be exercised.”

7
Mr Maresca did not comply with those parts of the order requiring him to take steps within 28 days: he served neither a list of documents nor a schedule of his claimed loss within that period.  The Centre served its list of documents on 2 December.  On 4 December, Olswang, the Centre’s solicitors, wrote to Mr Maresca’s solicitors, Brook Street des Roches (“BSDR”).  They referred to his failure to serve his list and schedule in compliance with the order of 5 November and to the warning at the end of that order.  They asked for the list and schedule by return.  There was no response to their letter.  On 16 December, they wrote to the tribunal, referred to the order of 5 November and explained that Mr Maresca had failed to comply with it.  They said that they had written to BSDR, but had received no response.  They expressed the view that this amounted to unreasonable conduct of the proceedings and asked the tribunal to strike Mr Maresca’s application out. 

8
On 18 December, BSDR wrote to the tribunal saying they were no longer instructed by Mr Maresca, who would now be representing himself.  They gave it his address for the purposes of future correspondence. 

9
Olswang’s letter of 16 December resulted in a letter of 20 December from Miss V Bly (on behalf of the Regional Secretary of Tribunals) to BSDR, who were, I presume, still on the file as being Mr Maresca’s solicitors.  Miss Bly wrote:

“The file relating to this matter has been referred to a Chairman who has requested me to inform you that under the powers conferred upon by Rule 4(8) he proposes to make an Order that the Originating Application be struck out on the ground that you have failed to comply with the Order dated 5 November 2002.

If you wish to say anything as to why such an Order should not be made, you should write to this office giving your reasons by 8 January 2002 [sic].”

The “8 January 2002” would have been understood as a mistaken reference to “8 January 2003”.  Miss Bly sent a copy of her letter to Olswang.

10
On 24 December 2002, Slater Ellison Solicitors (“SE”), new solicitors for Mr Maresca, wrote to the tribunal, their letter arriving on 30 December.  They explained that they had “virtually overnight” taken over the conduct of Mr Maresca’s application and said:

“We understand that the Tribunal has indicated that it wishes representations from [Mr Maresca] with regards to a possible striking out because he has not completed the appropriate qualifying period, namely one year, for an unfair dismissal claim.”

They provided an explanation as to why the application ought not to be struck out on that ground.  Of course, the threatened strike out was nothing to do with the point that SE sought to meet in their letter, and the inference is that they had not seen the tribunal’s letter of 20 December, but had simply had it inaccurately explained to them.  Miss Bly replied to SE’s letter on 2 January 2003 as follows:

“Further to your letter of 24 December 2002, a Chairman (Mrs J Hill) has instructed me to advise you that the proposed strike out warning relates to a failure to comply with the Tribunals Order not a jurisdictional issue.  No decision will be made as to whether the matter should be struck out until 8 January 2003 to allow you time to address the correct issue.”

11
There was no response to that from anyone before 8 January and on 14 January the chairman, Mrs Hill, made an order striking Mr Maresca’s originating application out for want of compliance with the order of 5 November 2002.  The order was expressed to be made in exercise of the rule 4(8) powers.  It was accompanied by four paragraphs of extended reasons, which recited the presentation of the originating application, the order of 5 November, the letter of 20 December and the fact that no reasons had been provided in answer to that letter. 

12
SE learnt of that order by 15 January, and Mr Bryan Slater, a partner, wrote to the tribunal on the same day.  He expressed his surprise at the order, and referred to SE’s letter of 24 December, which he said had not been returned in the post.  He asked the tribunal “to urgently reconsider the order bearing in mind the hearing is fixed for 28 January 2003.”  He added that “We ask for an immediate review.”  He then wrote:

“We received the attached letter of 2 January 2003 referring to our letter of 24 December 2002, yet in our letter of 24 December 2002 we provide further and better particulars of the claim.  We do not understand where we have gone wrong here and we are ready to exchange witness statements. May we please hear from you by the end of the day.

We have no documents to exchange other than those documents which the Respondents will have themselves.  There has been no offer to exchange a list of documents by Olswang or to exchange witness statements.

We have copied in this letter to Olswangs.  We have no note on file whether we copied in our 24th December 2002 letter to Olswangs.

We took on this case late and have done our very best to comply with tribunal orders as we understood them and to prepare the case in time for 28th January 2003.”

13
Mr Slater’s expression of surprise is surprising.  He admits receiving the letter of 2 January, which had made clear that the threat Mr Maresca was facing was a strike out for non-compliance with an order.  He followed his letter of 15 January with a further letter to the tribunal on the same day.  He wrote:

“… we will be telephoning the tribunal this afternoon to find out exactly where we have gone wrong and in the alternative or a review of the decision to strike out perhaps that tribunal would allow a further 24 hours to correct any procedural errors that have been made.

This is a very important case and is not only about compensation, it is a whistle blowing case and it is in the interest of justice and in the public interest that the events at the Respondents premises, where allegations of fraud are being made are aired publicly.  This case turns on whether crash tests of motor vehicles are being conducted correctly.

We do all we can to plead that consideration be given again to the striking out order.”

14
Miss Arnold, on behalf of the Regional Secretary, responded to SE on the same day, 15 January. She wrote:

“Thank you for your letter of 15 January 2002 [sic] which has been passed to a chairman (Mrs J Hill) who directs me to reply as follows.

Your request for a review is refused.  The letter of 8 [sic] January 2002 [sic] made it entirely clear that the letter of 24 December 2002 did not address the concerns of the Tribunal.  It referred specifically to the Tribunal’s order.  The respondent complied with the order, albeit directed to the applicant’s former solicitors, when they were still on the record.  Further, the applicant was sent the ‘show cause’ letter personally on 20 December 2002.  The applicant also failed to state why the interlocutory order of 5 November 2002 was not complied with.”

The reference to the letter of 8 January 2002 would have been understood as a careless reference to that of 2 January 2003.  SE made a further request for a review on 16 January, when it also sent the tribunal a seven-page witness statement from Mr Slater in support of Mr Maresca’s application to set aside the decision of 14 January. 

15
Mr Slater explained in his statement that Mr Maresca had been represented first by Poole & Co and then by BSDR.  Mr Maresca instructed Mr Slater to act for him on 20 December 2002, told him that the hearing was on 28 January 2003 and that he would send him the paperwork.  On 20 December, he faxed Mr Slater a bundle of documents, including a copy of the order of 5 November.  Mr Slater noted that, on the day he received it, Mr Maresca “was unfortunately already in breach of the Order by some seventeen days.”  He says he was unaware at that time of the tribunal’s “order” of 20 December requiring Mr Maresca to show cause.  On 23 December, Mr Maresca sent Mr Slater an e-mail setting out the detail of his case, and asking him to “Please advise of intended action ref letter from Tribunal regarding dismissal of case”, plainly a reference to the tribunal’s letter of 20 December.  Mr Slater says he did not know what Mr Maresca was referring to, so he telephoned him and Mr Maresca explained that he had been required to provide details of his claim by 8 January or it would “dismissed.”  Mr Slater understood this to mean it would be struck out.  Mr Slater has no note of it but “thinks” he telephoned the tribunal on 24 December to ascertain whether a strike out was proposed, but as it was Christmas Eve he could not get the information.  He then sent his letter of 24 December.  On 6 January 2003, he received the tribunal’s reply of 2 January.  His explanation of his reaction to that letter is that:

“17
The letter is very brief. It does not make it explicitly clear that directions have been breached and that a show cause Order has already been made. It does not specifically refer to either the Order of 5th November 2002 or to the Order of 20th December 2002. The Tribunal presumed that I had the information at my fingertips. In reality I was working without a proper record of how the letter of the 2nd January had come about.
18
I thought I had complied with the striking out warning and continued to seek instructions from [Mr Maresca] with regards to his evidence, losses and disclosure.  I had no idea that there was to be a strike out for failing to comply with disclosure and saw it [sic].  I had it firmly in my mind that I had attended to the matter in so far as the 8th January 2003 deadline was concerned.  I put the letter aside as requiring further consideration in conjunction with a further look at the file.”

16
Following the receipt on 15 January of the order of 14 January, Mr Slater says “It was still not clear to me what had happened.”  If he had read the order of 14 January with care, it would have been clear, because the extended reasons in it spelt it out. He says he spoke further to Mr Maresca and “insisted that I received the papers.”  He says that Mr Maresca complied and that it was “not until the 16th January that I realised how a breach had come about with a resulting strike out.  Had I seen the package of papers in exhibit 1 when the letter from the Tribunal of the 2nd January had arrived I would have seen to it that compliance be effected by the due date of the 8th January.”  That package included the tribunal’s letter of 20 December to BSDR.  It appears from para. 8 of Mr Slater’s statement that BSDR had sent that letter to Mr Maresca on 3 January, but Mr Slater expressed his view that his client had not appreciated its significance, otherwise he would have ensured that Mr Slater saw it before 16 January.  He said:

“22
Matters are always easy with hindsight. When I received the Tribunals letter of the 2nd January I could have telephoned the Tribunal for clarification. I did not. I took it wrongly that I had complied with the Tribunal order.”

17
Mr Slater therefore asked for a review of the order of 14 January, saying that the circumstances were exceptional.  The review was sought pursuant to rule 13 of the Rules.  The exhibits to his witness statement included Mr Maresca’s schedule of loss (£46,250) and his list of documents (22 items).  Mr Slater said that both had been served on Olswang on 16 January, that he was in a position to exchange witness statements and that in his view, if the tribunal saw fit, the application could still be tried on 28 January. Apart from documents arising out of, and subsequent to, the application to the tribunal, the list comprised Mr Maresca’s CV, two memoranda and 10 letters passing between the parties’ solicitors.
18
Rule 13 of the Rules provides, so far as material, as follows:

“13
Review of tribunal’s decision
(1)
Subject to the provisions of this rule, a tribunal shall have power, on the application of a party or of its own motion, to review any decision on the grounds that –

(a)
the decision was wrongly made as a result of an error on the part of the tribunal staff;
(b)
a party did not receive notice of the proceedings leading to the decision;
(c)
the decision was made in the absence of a party;
(d)
new evidence has become available since the conclusion of the hearing to which the decision relates, provided that its existence could not have been reasonably known of or foreseen at the time of the hearing; or
(e)
the interests of justice require such a review.

…

(4)
An application for the purposes of paragraph (1) may be made at the hearing. If no application is made at the hearing, an application may be made to the Secretary on or after the date of the hearing, but within 14 days of the date on which the decision was sent to the parties. Such application must be in writing and must state the grounds in full. 
(5)
An application for the purposes of paragraph (1) may be refused by the President or by the chairman of the tribunal which decided the case or by a Regional Chairman if in his opinion it has no reasonable prospect of success.
(6)
If such an application is not refused under paragraph (5) it shall be heard by the tribunal which decided the case, or –

(a)
where it is not practicable for it to be heard by that tribunal, or 
(b)
where the decision was made by a chairman acting alone under rule 15(8),

by a tribunal appointed by either the President or a Regional Chairman.

(7)
On reviewing its decision a tribunal may confirm the decision, or vary or revoke the decision; and if it revokes the decision, the tribunal shall order a re-hearing before the same or a differently constituted tribunal.”

19
It would appear to me that the only basis on which a review might arguably be justified would be that under rule 13(1)(e), namely that the interests of justice required it.  On 20 January 2003, Mrs Hill sent both parties her extended reasons for refusing to review her decision of 14 January. She set out the history of the matter and summarised her reasons as follows:

“10
…Whatever the merits of the case might be, the issue before the Tribunal in deciding whether to strike out the claim, related to the failure to comply with the Tribunal’s order.  No explanation has ever been given as to why the orders were not complied with. No explanation is before the Tribunal now. Regardless of whose fault it might be, whether the applicant’s first or subsequent solicitors, the fact remains that there has been non compliance with the Tribunal’s order of 5 November 2002 without any explanation.  The application for review is therefore refused as it has no reasonable grounds of success.”

20
On 21 February 2003, Mr Maresca filed a notice of appeal against the tribunal’s decision of 14 January, but not against the refusal to review it.  The ground was that the tribunal erred in law by failing to act reasonably and fairly in its duty to consider the provisions of the Civil Procedure Rules 1998 (“the CPR”) and its effect on the overriding objective.  Reference was made to regulation 10 of the Regulations, which provides that the overriding objective of (inter alia) the Rules is to enable tribunals to deal with cases justly.  Regulation 10 is as follows:

“10
Overriding objective
(1)
The overriding objective of the rules in Schedules 1, 2, 3, 4, 5 and 6 is to enable tribunals to deal with cases justly.
(2)
Dealing with a case justly includes, so far as practicable –

(a)
ensuring that the parties are on an equal footing;
(b)
saving expense;
(c)
dealing with the case in ways which are proportionate to the complexity of the issues; and
(d)
ensuring that it is dealt with expeditiously and fairly.

(3)
A tribunal shall seek to give effect to the overriding objective when it –

(a)
exercises any power given to it by the rules in Schedules 1, 2, 3, 4, 5 and 6; or 
(b)
interprets any rule in Schedules 1, 2, 3, 4, 5 and 6.

(4)
The parties shall assist the tribunal to further the overriding objective.”

21
Reliance was placed upon CPR Part 3, and the power it confers on a court to extend or shorten a time for compliance with any rule, practice direction or court order; and upon rule 3.9 of the CPR and the factors to which it requires the court to have regard on an application for relief from any sanction imposed in consequence of a failure to comply with any rule, practice direction or court order.
22.
On 31 March, the registrar of this appeal tribunal notified SE that in her opinion the notice of appeal identified no error of law in the decision of 14 January and that therefore this appeal tribunal did not have jurisdiction to entertain the appeal.  She said that, in accordance with rule 3(7) of the Employment Appeal Tribunal Rules 1993 (as amended in 2001) (“the EAT rules”), no further action would be taken on it.  She drew attention to rules 3(8) and 3(10) of the EAT rules.

23
That led to the filing by Mr Maresca on 11 April 2003 of an amended notice of appeal.  Its purpose was to challenge not just the order of 14 January, but also the refusal to review it.  The amended notice alleged that the tribunal’s decision on the review application was perverse in the light of Mr Slater’s statement, the contention being that no tribunal properly directed in law could have made the decision on the review which was made.  It led to the setting down of the appeal before a judge under rule 3(10) of the EAT rules.  The outcome was that HH Judge McMullen QC directed that the appeal should be set down for a full hearing before a judge sitting alone.  The Centre served its Answer to the appeal on 10 October 2003.
The Issues

24
Miss Katherine Reece appeared for Mr Maresca and Mr Matthew Sheridan for the Centre.  Miss Reece submitted that the chairman was in error both in making the order of 14 January 2003 and in refusing to review that decision.  I will deal separately with each head of complaint.

(a)
The order of 14 January 2003
25
I cannot see any basis on which this order can be criticised.  The order of 5 November 2002 had been properly made, and required Mr Maresca to serve a list of documents and a schedule of loss within 28 days.  Those orders were made because compliance with them was regarded as necessary for the fair disposal of Mr Maresca’s application.  If he did not consider that they were properly made, it was open to him to apply under rule 4(7) of the Rules for their variation or discharge.  He made no such application, nor has he ever otherwise questioned their propriety, and so it was his duty to comply with them. Orders of tribunals are required to be complied with, and any failure to do so is likely to frustrate the intention behind them.  If it is the applicant who fails to comply and who, so far as the tribunal is aware, is otherwise doing nothing to progress his application, the tribunal is also entitled to presume (although such presumption will be rebuttable) that he has no wish to progress the matter further.  Whatever explanation may be available, an unexplained failure to comply with orders such as those made on 5 November is, on the face of it, unreasonable conduct which will or may deserve the visiting of an appropriate sanction on the defaulting party.  Rule 4(8) empowers the tribunal to impose appropriate sanctions for a failure to comply with orders made under rule 4, including a power to strike out an applicant’s application.  There may, however, be a good explanation for the non-compliance, which might show that, if the tribunal had originally been minded to strike the application out, it would in fact be inappropriate to do so.  For that reason, rule 4(8) provides that the tribunal shall not exercise its powers under that rule without first giving the defaulting party an opportunity to show cause why it should not.

26
Having learnt from Olswang of Mr Maresca’s default in complying with the order of 5 November, the tribunal was minded, subject to any explanation Mr Maresca might offer, to strike his application out under rule 4(8).  Paying proper regard to the proviso to rule 4(8), by the letter of 20 December 2002 the chairman gave notice to Mr Maresca of the intention to do so, and gave him until 8 January 2003 to show cause why he should not do so.  That letter was sent to BSDR, who had written to the tribunal on 18 December saying that they were no longer instructed for Mr Maresca, and one inference is that the tribunal had not received that letter by the time of its own letter.  But this does not require further consideration, because there is no doubt that Mr Maresca himself promptly learnt of the tribunal’s letter, since he purported to explain it to Mr Slater on 23 December by e-mail and telephone.  For whatever reason, Mr Slater misunderstood the problem, which may have been his fault, Mr Maresca’s fault, BSDR’s fault or a combination of these: but it was not the tribunal’s fault. 

27
The result was that Mr Slater wrote his letter of 24 December, which sought to defend an attack that was not being made.  On about 3 January, Mr Maresca received from BSDR the tribunal’s letter of 20 December, but did not promptly provide a copy to SE. Having received SE’s letter of 24 December, the tribunal wrote its letter of 2 January in reply, making it clear (i) that the threatened strike out related to a failure to comply with an order of the tribunal, (ii) that it had nothing to do with the point argued in SE’s letter, and (iii) that SE had until 8 January to address the real point.  Mr Slater received that letter on 6 January.  Having read it, he should have appreciated each of points (i) to (iii), and should immediately have contacted Mr Maresca and/or the tribunal for clarification of the precise nature of the relevant non-compliance, although in fact he ought to have been able to work it out for himself.  He ought by then to have acquired a proper grasp of the history of the case, which was not extensive; he had had the order of 5 November since 20 December; and I interpret his witness statement as recognising that he appreciated at that stage that Mr Maresca had not complied with it.  Again, the tribunal was not at fault in the way it handled the matter.  It had derived from SE’s letter of 24 December that SE had misunderstood the basis of the threatened strike out, it had put SE right and had given them a second chance to show cause.  It was entitled to expect SE to read its letter and to understand its simple message.  It was not the tribunal’s fault that Mr Slater misunderstood and/or ignored it.  Had Mr Slater read it properly, and understood it, I infer that he would have had sufficient time before 8 January to prepare Mr Maresca’s list of documents and schedule of loss and to make his representations to the tribunal as to why it should not strike out the application.  His statement shows how quickly he was able to deal with matters once he had learnt of the order of 14 January. 

28
In the event, SE and their client did nothing to avert the strike out.  In those circumstances, the tribunal’s jurisdiction under rule 4(8) to make its order of 14 January was clear.  Mr Maresca was in breach of the orders of 5 November, and the tribunal had gone through the procedure specified in the proviso to rule 4(8) but had received no response to its second warning letter.  Miss Reece was unable to identify any basis for any criticism of the order of 14 January, and I consider there is none.  I dismiss Mr Maresca’s appeal against that order.

(b) The tribunal’s refusal to review the decision
29
The bulk of the argument centred on this limb of Mr Maresca’s appeal – one added by amendment. It was not in dispute that the tribunal’s power in rule 13(1) to review a “decision” extended to reviewing a strike out order under rule 4(8) such as that made on 14 January (see regulation 2(2) of the Regulations).  Nor, despite the fact that the chairman had a discretion to refuse a review “if in his opinion it has no reasonable prospect of success” (rule 13(5) of the Rules), was it suggested that the subjective exercise of judgment which that involves was not open to challenge on appeal.  I understood it to be accepted that, if it could be shown that the chairman erred in law in arriving at the conclusion she did, then her decision could be the subject of an appeal to this appeal tribunal.  I understood it also to be agreed that if the chairman had acceded to the request for a review of the decision, it would not have been within her jurisdiction there and then simply to have upheld, revoked, discharged or varied the order of 14 January.  What she should in that event have done was to direct a hearing at which both parties could be heard.  I understood both parties also to agree that any such hearing would be before the same chairman, although I heard no argument on whether that is in fact a correct reflection of the combined effect of the provisions of rules 13(6) and 15(8) of the Rules.
30
Miss Reece’s submission was that Mr Maresca’s request for a review of the order of 14 January was in substance a request to be given the opportunity of arguing that he should be relieved from the sanction imposed by that order.  She submitted that, in dealing with the request, the chairman should therefore have had regard to the considerations set out in paragraphs (a) to (i) of rule 3.9 of the CPR.  Rule 3.9 reads:

“Relief from sanctions
3.9
(1)
On an application for relief from any sanction imposed for a failure to comply with any rule, practice direction or court order the court will consider all the circumstances including -
(a)
the interests of the administration of justice;
(b)
whether the application for relief has been made promptly;
(c)
whether the failure to comply was intentional;
(d)
whether there is a good failure for the explanation;
(e)
the extent to which the party in default has complied with other rules, practice directions and court orders and any relevant pre-action protocol;
(f)
whether the failure to comply was caused by the party or his legal representative;
(g)
whether the trial date or the likely date can still be met if relief is granted;
(h)
the effect which the failure to comply had on each party;
(i)
the effect which the granting of relief would have on each party.

(2)
An application for relief must be supported by evidence.”

31
Miss Reece submitted that the extended reasons for the decision give no indication that the chairman went through this exercise.  Para. 10 shows that the chairman refused the application for a review because (i) there had been a failure to comply with the order of 5 November, and (ii) no explanation for the failure had been provided.  Those two points are unanswerable, since although Mr Slater provided an explanation of what had happened since SE was instructed on 20 December, he made no attempt to explain why the order was not complied with in the first place, or whose fault that was, omissions which go to three of the matters identified in rule 3.9, namely those in paras. (c), (d) and (f).  But Miss Reece submitted that, even so, there is no basis for a conclusion that the chairman also took into account the other matters referred to in rule 3.9, in particular: (i) that the application had been made promptly (para. (a)); (ii) that (as Mr Sheridan was disposed to concede) it was at least probable that, as at 16 January, the trial date of 28 January could still be kept if relief were to be granted with promptness (para. (g)); (iii) that, given the point in (ii), the failure to comply timeously with the order of 5 November had probably not materially disadvantaged the Centre (para. (h)); and (iv) the effect on each party according to whether or not Mr Maresca was granted the relief he wanted (para. (i)).
32
Miss Reece’s submission was, therefore, that the inference from the extended reasons is that, in dealing with Mr Maresca’s application, the chairman had focused on what was (in substance) merely one of the rule 3.9 factors, which she regarded as by itself fatal to any hope of success on a review.  There is no indication that she took account of any of the other rule 3.9 factors, and the correct inference is that she failed to consider whether, once a proper balancing of all of them had been carried out, Mr Maresca might have had at least an arguable case for being granted relief against the order of 14 January.  That being so, Miss Reece submitted that the chairman misdirected herself: she arrived at her opinion without taking all relevant considerations into account, which was an error of law.  Had the chairman correctly directed herself, she could only have concluded that the type of balancing exercise required by Mr Maresca’s application was one which could at least arguably have led to the grant of relief against the striking out order.  She submitted that this appeal tribunal should allow the appeal and direct the holding of a review hearing at which both parties could make representations as to the grant or refusal of relief.

33
Of course, Miss Reece’s submission depends on the proposition that, in dealing with Mr Maresca’s application, the chairman ought to have regarded the rule 3.9 factors as material to the exercise she was performing.  She recognised that rule 3.9 is not expressly incorporated into the Rules, but said that the tribunal’s duty to have regard to the overriding objective in regulation 10 necessarily required it to treat the approach identified in rule 3.9 of the CPR as analogously applicable to the way an employment tribunal should approach a like question.

34
Mr Sheridan, for the Centre, acknowledged that the principles which apply to the rules of civil procedure applicable in the High Court and County Court at least inform the principles which are to be applied in employment tribunals.  He recognised that that found support in the decision of this appeal tribunal in Goldman Sachs Services Ltd v. Montali [2002] ICR 1251. After setting out the “overriding objective” provisions in regulation 10 of the Regulations, HH Judge Peter Clark said:

“26
That, it seems to us, is the clearest possible indication that when exercising any power under the Rules, as here, the employment tribunal will follow the same principles as those spelt out in the Civil Procedure Rules…”

35
Mr Sheridan submitted, however, that there is still no basis on which it can be said that the specific provisions of CPR rule 3.9 have been impliedly imported into the Rules, and therefore no basis for a criticism of the chairman that she did not methodically consider each of the rule 3.9 matters.  His submission was that this was a case in which there had been an unexplained failure to comply with the order of 5 November, the order of 14 January was one which was empowered by rule 4(8) of the Rules, the application for a review involved an appeal to the exercise of the chairman’s discretion and there is no basis on which its exercise can be criticised.  He said that it can only be criticised if it was perverse, or an error of law can be identified, and that Mr Maresca shows neither.  He said that it was relevant to have regard to the fact that cases in the employment tribunal were expected to be brought within a short period after the events complained of, and the whole system was geared towards dealing with cases expeditiously and relatively informally.  In this case, the trial date had been fixed for 28 January, which was in line with the expedition to be expected in employment tribunal applications, and the chairman’s response to Mr Maresca’s application on 15/16 January – against the background of a failure to explain his non-compliance with the order of 5 November – was incapable of being subjected to criticism.  He said that the key point, which rightly carried the day, was the failure to provide an explanation for the default, which entitled the chairman to assume that the original default was contumacious.
36
I have come to the conclusion that, in principle, Miss Reece is correct that, in dealing with the application before her, the chairman ought to have had regard to the rule 3.9 factors.  She should have asked herself whether, taking them all into account, Mr Maresca had a reasonable prospect of persuading the tribunal on an inter partes hearing that he should be relieved from the finality of the striking out order. 

37
I do not arrive at that conclusion on the basis that rule 3.9 is to be regarded as impliedly incorporated into the Rules, which it is not.  But I derive assistance for this conclusion not just from the decision in Goldman Sachs (to which I shall come) but also from the earlier judgment delivered by Wood J (the President) on behalf of this appeal tribunal in National Grid Company plc v. Virdee [1992] IRLR 555.  The National Grid case was not cited to me, but as it is in line with what I anyway derive from Goldman Sachs, I did not consider it necessary to invite counsel to address me on it.  The issue in the case was as to the correct approach to be adopted by an employment tribunal in exercising the jurisdiction conferred by a predecessor of rule 4(8) of the Rules, which was in similar, although not identical, terms.  It was held that the jurisdiction should be exercised in accordance with the principles followed by the County Court and the High Court. 

38
The decision does not require any closer consideration, because it was decided in 1992, during the currency of the Rules of the Supreme Court and County Court Practice, whereas now the practice of the High Court and County Court is governed by the CPR.  In particular, it had regard to authorities on questions of practice and procedure which, since the CPR, cannot be regarded as providing safe guidance as to the disposition of similar questions.  Whilst, therefore, the closer reasoning of that decision provides no direct help to the disposition of this one, I do regard it as supporting Miss Reece’s proposition that an employment tribunal’s approach to the exercise of the jurisdiction the chairman was asked to exercise by Mr Maresca should be in line with the approach which the High Court and County Court would or should adopt in a like case.  I cannot think that the introduction of the CPR has resulted in the employment tribunals being left to develop their own separate set of principles.  I prefer the view that, as Judge Clark said in Goldman Sachs, employment tribunals must now exercise their powers under the Rules in accordance with the same principles which apply under the CPR.  As he said, that is solidly supported by the express incorporation into regulation 10 of an “overriding objective” in terms which, in all material respects, mirror those of rule 1 of the CPR.  Rule 3.9 is a provision in the CPR which spells out in full the particular considerations to which a court must have regard when dealing with a particular type of application – in other words it is spelling out how to deal with such applications “justly” (see rule 1.1(1) of the CPR).  In my view, it follows that, in dealing with a like application, an employment tribunal must have regard to like considerations. 

39
Accordingly, I accept Miss Reece’s submission that the chairman misdirected herself in the manner in which she disposed of the request for a review.  Her extended reasons show she had regard to (in effect) just one aspect of the rule 3.9 factors, but not the others.  The factor to which she did have regard is a very important one, but it does not follow that, by itself, it was inevitably fatal to the success of a review application.  Another important consideration was that, by 16 January, Mr Maresca had provided both the discovery and the loss schedule, and that as at that date, if relief were to be granted promptly (which would involve a review hearing being held within a matter of days), the trial date of 28 January could probably still be kept.  That is also a very important consideration, as Lindsay J (the President) made clear in the judgment he delivered on behalf of this appeal tribunal in De Keyser Ltd v. Wilson [2001] IRLR 324. In paragraph 24, Lindsay J cited from page 193 of the judgment of Chadwick LJ in Arrow Nominees Inc v. Blackledge [2000] 2 BCLC 167. Part of the citation reads:

“… I would allow that appeal on a second ground, and additional, ground.  I adopt as a general principle, the observations of Millett J in Logicrose v. Southend United Football Club Ltd (1988] Times 5 March, that the object of the rules as to discovery is to secure the fair trial of the action in accordance with the due process of the court; and that, accordingly, a party is not to be deprived of his right to a proper trial as a penalty for disobedience of those rules, even if such disobedience amounts to contempt for or defiance of the court, if that object is ultimately secured, by (for example) the late production of a document which has been withheld.”

As at 16 January, Mr Maresca had provided, albeit very belatedly, what had been required of him by the order of 5 November, and the considerations that Chadwick LJ there explained were ones which would, in my view, be of high relevance in considering whether the order of 14 January ought to be reviewed. 

40
For these reasons, I have concluded that the chairman erred in law in arriving at her decision to refuse to allow Mr Maresca the opportunity of arguing for a review of the order 14 January.  Her error was to fail to take account of all the matters she should have taken into account, which is an error of law when it comes to the exercise of a discretion.  Lindsay J explained the position in the Keyser case:

“21
…Firstly, it is in our view an error of law for an employment tribunal, when exercising a discretion, to leave out of account material which should have been taken into account or to take into account matter which should have been left out.  That is common ground.  Secondly, if that can be shown to have occurred, then the Employment Appeal Tribunal is at liberty to set aside the exercise of discretion as being in error in law.  Thirdly, if the discretion is thus set aside, the Employment Appeal Tribunal can either remit the matter for fresh or further consideration by the employment tribunal or, if the case is plain enough on the material before the Employment Appeal Tribunal, the Employment Appeal Tribunal can itself exercise the discretion that would otherwise have fallen for exercise by the tribunal below.”

41
Having so concluded, I could, having allowed the appeal, simply remit to the same chairman for re-consideration by her Mr Maresca’s application for the opportunity to argue at a hearing that the order of 14 January should be reviewed.  I do not propose to do that, since I consider that I am in as good a position to deal with that aspect of the matter here and now.  I have come to the view that it can at least be said on Mr Maresca’s behalf that the carrying out of the balancing exercise required by a due consideration of the rule 3.9 factors is one on which different minds might well come to different conclusions, being conclusions which could not be said to be wrong.  That being so, I consider that Mr Maresca can at least be said to have a reasonable, or realistic - meaning a better than fanciful - chance of success on a review hearing.  I propose therefore to allow the appeal against the refusal of a review and to direct that there shall be a hearing by the employment tribunal of Mr Maresca’s application for a review of the decision of 14 January 2003.  I have recorded my understanding that the parties are agreed that such hearing should be by the same chairman, but have also indicated that there may perhaps be an issue under the Rules as to whether that (or any) chairman could in fact conduct the review alone.  In the circumstances I will say no more on the subject:  I will leave it to the parties to make such applications to that end in the employment tribunal as may be necessary.
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