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SUMMARY
Failure by Employment Tribunal to consider S98 provisions having rejected unfairness in terms of S103A.
HER HONOUR JUDGE WAKEFIELD
1.
This is an appeal by Mr Martin Owens against a decision of an Employment Tribunal sitting at Ashford in Kent by which his claim that he had been unfairly dismissed by Mitsui Babcock Energy Ltd failed.
2.
The brief background facts, set out more extensively in the extended reasons given by the Employment Tribunal for its decision on 28 July 2003, were these.  The Appellant was employed from 9 August 2001 by the Respondent as a grinder.  In March 2002 he raised with his office manager at Dungeness Power Station, where he was then working, a grievance concerning expenses.  Some investigation was made into the grievance by the Respondent and the Appellant’s place of work was moved to Sizewell Power Station.

3.
On 8 August 2002 work at Sizewell, (to quote the finding of the Tribunal) “having been completed”, the Appellant was told by the Respondent to report on 12 August to Tilbury Power Station.  He refused, wishing to go back to Dungeness and believing that he was not being permitted to do so because of his previous grievance, that is to say believing that he was being victimised.  
4.
By a letter dated 9 August 2002 the Respondent wrote to the Appellant in the following terms:
“Further to our various telephone conversations with you on the 8th and 9th August 2002, I confirm our last discussion regarding your unsuitability for working at Dungeness ‘B’, due to incompatibility with site management, and request you report to Tilbury ‘B’ Power Station on Monday, 12 August 2002 to Mr John Brooks.

You will not be treated any differently regarding service than those in similar positions at Dungeness ‘B’ and you will be retained for as long as possible by MB whenever we have suitable alternative employment.
Please be advised that failure to report to Tilbury ‘B’ on the 12th August 2002 will put your continued employment at risk.”

5.
From 28 August 2002 to 16 September 2002 the Appellant was unable to work due to sickness.  On 1 October 2002 a meeting took place between the Appellant, accompanied by his union representative, and representatives of the Respondent.  The Appellant has requested this meeting to discuss his grievances.  In a letter dated 4 October 2002 following that meeting the Appellant was dismissed with effect from 16 September.  He appealed against the decision to dismiss but following the appeal, which was heard on 30 October, the dismissal was confirmed.

6.
By his Originating Application filed without legal representation or advice, the Appellant identified his complaint as one of unfair dismissal.  In the box provided on the form for “details of your complaint” the Appellant specified that he believed that he had been dismissed for making a protected disclosure and therefore that the dismissal was automatically unfair.  
7.
By its Notice of Appearance the Respondent agreed that the Appellant had been dismissed and gave the reason for dismissal as misconduct being, to quote the details on the form, “a refusal to obey a reasonable instruction.”  
8.
At the hearing before the Employment Tribunal the Appellant represented himself and the Respondent was represented by a solicitor.  The decision as recorded by the Tribunal was “that the Applicant had failed to establish that he was dismissed for making a protected disclosure in breach of section 103A of the Employment Rights Act 1996 and accordingly his claim for unfair dismissal fails”.
9.
In the extended reasons the Employment Tribunal identified the following as the issues to be determined.  This is their paragraph 5:
“(1)
Did the Applicant make a disclosure which qualified for protection under the Employment Rights Act 1996?
(2)
Was the disclosure made in good faith?

(3)
Was the Applicant dismissed. alternatively, did he suffer a detriment on account of the disclosure?
(4)
Was the dismissal of the Applicant fair even if it was not occasioned by a protected disclosure?”

10.
The Tribunal then set out in the Extended Reasons the facts as found, the main submissions of the parties and, under the heading ‘The Law’, three paragraphs as to the protection accorded by the Employment Rights Act 1996 to those making a protected disclosure.  They concluded in their paragraph 12 as follows:
“In relation to the qualifying disclosure issue, the finding of the Tribunal is that the Applicant did make a qualifying disclosure to his employers in good faith.  However, it is the conclusion of the Tribunal that he did not suffer a detriment, nor was he dismissed as a result of the disclosure.”
11.
As to the issue which they had identified at their paragraph 5(4) already referred, to the only paragraphs in which it may be that the Employment Tribunal addressed the issue are paragraphs 14 and 15 which read as follows:
“14.
   In relation to the question of whether his dismissal was nonetheless unfair, it is the finding of the Tribunal that the appeal procedure carried out on 30 October 2002 was a fair procedure in which he was represented, and was to put forward his grievances.  By that stage, he had already made it clear that he was not prepared to work at Tilbury, and the Respondents were justified in dismissing him for failure to comply with a reasonable instruction, namely to report for work at Tilbury.  The Tribunal accepts the evidence of the Respondents that had the Applicant moved to Tilbury, he was likely to have to continued to be employed either at Tilbury or on some other contract as long as he would have been employed had his request to move to Dungeness being accepted. 
15.   It follows from the above that the Applicant was not dismissed as a result of the disclosure, but as a result of his unreasonable refusal to obey the instruction to report to Tilbury, and that accordingly his application fails and is dismissed.”
12.
The Notice of Appeal as originally filed, again by the Appellant in person, put forward the following grounds:

“that the Employment Tribunal erred in law in that they find in fact, contrary to the written evidence, that at the internal appeal on 30th October 2002 “Three issues were discussed (i) Grievances at Dungeness” and further that “in relation to the question of whether his dismissal was nonetheless unfair, it is the findings of the Tribunal that the appeal procedure carried out on the 30th October 2002 was a fair procedure in which he was represented, and was able to put forward his grievances.”  This finding in fact was contrary to the respondents own evidence entered at the Tribunal at pages 20 and 21 of the respondents bundle, clearly record that at the meeting on 30th October 2002 the Applicant was not given the opportunity nor able to put forward his grievance.”
The Appeal Tribunal is therefore requested to overturn the decision.

13.
By amendment following a Preliminary Hearing of the appeal at this Employment Appeal Tribunal the following ground was added:
“The Employment Tribunal erred in law in failing to address or give reasons for its consideration of section 98(4) of the Employment Rights Act 1996, and in particular failed to consider or make findings relating to the following questions

(a)
whether any proper disciplinary hearing took place before the Appellant was told of his dismissal

(b)
whether the Appellant was told that refusal to work at Tilbury could lead to his dismissal before his grievance was completed

(c)
whether the appeal hearing was a sufficient and full hearing such and sufficed to cure any earlier defects”
14.
There are therefore essentially two matters for us to determine today.  Firstly, whether there were errors of law in the analysis by the Employment Tribunal of the issue whether the Appellant had been automatically unfairly dismissed by reason of having made a protected disclosure and secondly whether there was an error of law in the failure by the Employment Tribunal properly to address the issue of unfair dismissal under the terms of section 98 of the Employment Rights Act.
15.
It is conceded on behalf of the Respondent that if, which is denied, the Employment Tribunal was entitled to consider unfair dismissal in terms of section 98, they failed properly to do so.  

16.
As to the decision by the Employment Tribunal on the question of unfair dismissal by reason of a protected disclosure, we have not been persuaded by the Appellant that the Employment Tribunal fell into error.  They heard the evidence and reached conclusions as to that evidence and as to causation which in our view they were wholly entitled to reach.  Their analysis of the law cannot be faulted.  The appeal against the finding that the Appellant was not dismissed in consequence of the disclosure therefore fails.

17.
As to the wider question of unfair dismissal within section 98, the Respondent by his Counsel argues strongly that it was not open to the Employment Tribunal in terms of the case put forward by the Appellant in the IT1 to determine any issue other than that of automatic unfair dismissal under section 103A of the 1996 Act.  It is argued by reference to Silkent Bus Company v Moore [1996] IRLR 661 and Smith v Zeneca (Agrochemicals) Ltd [2000] ICR 800 that a section 98 claim is a separate cause of action from the section 103A claim requiring to be specifically particularised, if necessary by amendment, before the Employment Tribunal could properly consider it.
18.
We do not accept these submissions in the circumstances of this case.  The IT1 had complained of unfair dismissal.  The IT3 raised misconduct as the reason for the dismissal.  The facts to be relied upon as regards section 98 unfair dismissal were not new primary facts.  We recognise as was said in Mensah v East Hertfordshire NHS Trust [1998] IRLR 531, that there is no duty on an Employment Tribunal to ensure, even with an unrepresented Applicant, that all matters contained in the Originating Application have been expressly dealt with by the Applicant in evidence or specifically abandoned.  In the present case the Employment Tribunal identified section 98 unfair dismissal as an issue to be decided.  They then wholly failed to go through the necessary stages to determine that issue.  This was an error of law.
19.
The issue as to whether or not the Appellant was unfairly dismissed in terms of section 98 of the 1996 Act must therefore be remitted to the Employment Tribunal.  We consider it appropriate that the same panel who have already heard the evidence and made many unassailable findings of fact should, if possible, conduct the further hearing.  In the event however that reconvening that panel is not possible, a wholly new panel should sit. To this limited extent only this appeal is allowed.
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