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1
This is an appeal from a judgment of the Employment Tribunal sitting at Bristol which said judgment was promulgated on 21 July.  The circumstances may be briefly related by me reading from the relevant paragraphs of the extended reasons which start at paragraph 3.
2
“The scheme was called “Flavours’ and was introduced over several months.  It became effective in January 2003.  Employees could opt for health insurance, holidays, computers, retail vouchers for High Street retailers, pension and the like.  Pay would be adjusted in January 2003 for one year unless there was an intervening lift event – serious illness or such like.  The amount deducted will be reviewed each October – except for the supply of a computer.  In that case, the amount deducted monthly is fixed for three years”.
3
The Applicant had been employed for sometimes by Lloyds Trustees Saving Bank Plc (the title of the Respondent is namely to reflect this).  He participated in the profit share scheme this was however this was phased out and replaced by Salary Sacrifice Scheme SSS whereby part of the employees gross salary is given up in return for benefits.  It is a feature of the scheme that those benefits are provided tax free they are paid for out of gross income.
4
The scheme was called “Flavours” and was introduced over several months and became effective from January 2003.   Employees could opt for health insurance, holidays, computers, retail vouchers for High Street retailer’s pensions and the like.  Pay will be adjusted in January 2003 for one year unless there was an intervening life event serious illness or such like.  The amount deducted will be renewed each October except for the supply of computer in that case the amount deducted was monthly fixed for 3 years.
5
The Applicant opted for 3 benefits
(a) 35 hours holiday in effect an extra week’s holiday 
(b) and extra contribution to his pension fund
 (c) a high spec PC with flat screen.  
The deduction for the computer was £53.49 per month which was that deduction not the amount that the Applicant quarrels.
6
Says the Applicant before the computer was delivered I changed my mind in a consumer transaction.  I could rely on consumer protection laws to do that without incurring liability.  I say this consumer protected agreement and. if it is not it should have been brought to my attention.   
7
The relevant documentation which the Applicant accepts he saw is at page 38 onwards of the bundle, headed “Computers for Staff”, payments could be spread over three years income and national insurance contributions will not be paid on the cost importantly at page 51.  
“By choosing this benefit he confirmed that you understand and agree to the computers for staff terms and conditions.  You can find these terms and conditions in your Flavours pack.  The reduction in your gross salary is fixed for the term of the agreement you cannot return the equipment during the three years and you have the reduction in your gross salary reinstated”.
That was set out for the avoidance of doubt because quite separately the agreement governing the transaction is stated to be for a period of three years ending in December 2005 that specifically sets out the Applicant’s right to terminate the agreement which was limited to three events.

(1)
The expiry of the period of agreement

(2)
The breaches of the terms of the agreement by the supplier or the Respondents

(3)
The Applicant leaving the employment of the Bank

8
I am satisfied the arrangement by which computer was supplied was not a consumer agreement to which no reference is made in any documentation.  The computer was not supplied to him as a consumer, but as an employee.  The scheme under which it was supplied was part of the Applicant’s terms and conditions of employment.  The Applicant had a choice – whether to receive all his salary as payment for work, or forgo some of it in return for benefits chosen by him.    In that event, he agreed to receive a reduced gross salary
9
It differs, in my judgment, from the Car Purchase Scheme, whereby Lloyds had access to discounted motor-cars and offered them for sale to the staff.  An employee could opt to have the money for the purchase deducted from salary but that was voluntary.  The Applicant in fact, paid by instalments from his bank account.  Further payment was made out of net salary.  This amounted to a facility provided by the Bank - unlike the SSS which is akin to providing benefits in kind.   The schemes are fundamentally different.  An agreement to buy a car and pay for it by monthly deductions from salary would be ancillary to the contract of employment.  Not so this scheme.
10
I find that the contract of employment was varied so as to entitle the Respondent to make deductions from gross salary in respect of chosen benefits.  By agreeing to join the scheme, the Applicant agreed to that.  The deductions are therefore made pursuant to a term in the Applicant’s contract of employment, and are lawful 
11
If, I am wrong about that, I am satisfied that the deductions were authorised, in writing, by the Applicant.  It is true that there is no document to that effect signed by the Applicant.  The Wages Act provisions of the Employment Rights Act 1996, namely s.13, were drafted in 1986 when agreements concluded electronically by internet, e-mail and the like, were unknown.  In this instance, the Applicant signified his consent to the deductions by joining the scheme by Internet.  I find that can be said to be effective written consent to the deductions being made and are evidenced at pages 66, 67, 74 and 75 of the bundle.  The Applicant received these pages prior to the end of 2002 before the deductions were made.
12
As part of the scheme, he was not allowed, having elected to buy a computer to resile from that during its 3-year term.  That, I am quite satisfied was an integral part of the agreement.  The law relating to a consumer purchase do not apply.  The agreement made that clear by providing for limited specific termination events.  Further, it made no reference to it being a consumer agreement – because it was no such thing.  I therefore dismiss the application.
The Grounds of Appeal are as follows:- 

13
The grounds upon which this appeal is brought are that the employment tribunal erred in law in that the decision was inconsistent with the evidence. In evidence Mr Fevyer stated that the bank had not informed the applicant that buying the computer would change his contract of employment.  The chairman of the tribunal stated that from the evidence presented it would be possible to know that the contract entered into would in fact changes the applicant's terms of employment. From this it is clear that the bank did not fulfil its legal requirements to inform and gain the consent of the applicant before altering the terms and conditions of employment. For the tribunal 10 then rule that the bank has legally altered the applicant's contract of employment is not consistent with the evidence presented. 

Further the tribunal ruled that pressing a key on a computer is equivalent to giving written consent to deductions from pay for the purpose of the 1996 Employment Rights Act even if this does not generate a physical or electronic record. This is a novel interpretation of this Act for which we can find no precedent. The act was drafted at a time when electronic communication was widespread in the form of e mail and the Internet and yet is very specific in the requirements of a physical signed approval of deductions from wages. This judgement is directly contra to this provision. 

The First Ground of Appeal 

14
The Applicant had originally worked on a 36 month fixed term contract. At its conclusion the Applicant was offered a permanent position in 1998. There were various changes in his contractual terms of employment which included the right to participate in a profit sharing scheme which had certain tax advantages. The government phased out profit sharing agreements in 2002. The Respondents replaced it with a staff salary scheme called Flavours. This enabled employees to sacrifice part of their salaries for a wide selection of other benefits. 

15
It is clear that there was abundant evidence before the Chairman that the Applicant's contract was lawfully varied. He had elected to have an extra work's holiday and for there to be an extra contribution to his pension fund and the Appellant makes no complaint about this. The Appellant had completed an on line application for the benefits he had chosen (pages 99 -100) of the bundle and he received confirmation of his choice (page 108). The Respondents have cited the unreported case of Albion Automotive Ltd v Graham Walker & Ors decided by the Court of Appeal on the 21 of June 2002 which deals with the issue of whether a policy originally introduced by management unilaterally has acquired 

Contractual status. 

16
I do not consider it is necessary to examine the many cases in which courts and tribunals have had to examine whether the provision of a benefit by custom and practice has acquired a contractual status.  This is not a case about whether a Christmas bonus or enhanced redundancy payment is a managerial concession which may be withdrawn by an employer with impunity or whether the provision of the benefit has become incorporated into the employee's contract.  On the facts of this case it is abundantly clear that there was ample evidence for the Chairman's finding that this term had been incorporated into the Appellant's contract. 

17
The Respondents have submitted the Appellant's contention that Mr Fevyer stated that the bank had not informed the applicant that buying the computer would change his contract of employment is a rather difficult contention for them to deal with since Mr Fevyer did not give oral evidence and his written statement was accepted in evidence.  Such a comment is clearly contrary to the copious documentation in the bundle which were accepted by the Chairman, namely the circulars (Pages 39- 57), the computer for staff conditions (Pages 98a -98c), the Applicant's election (99-100 and the Respondent's confirmation statement (108). 

18 
The Respondents point out that, although the Appellant is accurate in saying that the Chairman did at one point comment to the effect that it would not be possible to know that the contract to be entered into would in fact change the applicant's term of employment, this was not said during the course of the argument but in legal argument with the Respondent's judgement. 

19
The Chairman was taken to the documentation to which reference has been made and from the terms of the judgement was obviously satisfied that the Respondent had notified the Applicant of the Flavours scheme and that it obviously amounted to a change in the Applicant's terms and conditions.  It is quite obvious from the terms of the written judgement that any concerns which the Chairman may have expressed on this issue had clearly been resolved by the time that he gave judgement in the matter. 

20
In these circumstances I dismiss the first ground of appeal.  This in effect means that the whole appeal fails since the deductions are made pursuant to a term of the contract and are therefore are lawful.  However in deference to the argument the Appellant has raised I shall deal with the second point of appeal. 

21
Section 13(1)(b) prohibits a deduction unless the worker has previously signified in writing his agreement or consent to the making of the deduction. I do not consider that the phrase signify in writing his agreement or consent can be equated with the requirement that a document must be signed by or on behalf of a contracting party - to borrow the language of Section 2(3) of the Law of Property (Miscellaneous Provisions) Act 1989. 

22
The Employment Tribunal (Constitution etc) Regulations 2001 enact in Regulation 11(1) that an originating application shall be in writing and in Regulation 11(4) that an application shall not be treated as having been received unless the Applicant intimates in writing to the Secretary that he wishes to proceed with it.  This Applicant made this application to the tribunal electronically as do many others.

23
 Although the matter is barren of authority I can find no basis in construing the provisions of Section 13(1) (b) in the formalistic way in which the Appellant suggests.  Quite clearly on any construction of the statutory provisions a deduction cannot be authorised by permission given orally.   Signify in writing is to be construed as precluding reliance of an alleged oral agreement rather than requiring a signed document.  I therefore dismiss this ground of appeal as well. 
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