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SUMMARY

Part time SSAT.  Chairman NOT an employee.
Appeal dismissed.
HIS HONOUR JUDGE PETER CLARK
1.
These are appeals by Christopher Shaikh and Baladeb Banerjee, Applicants before the London (Central) Employment Tribunal, against the decision of an Employment Tribunal chaired by Mrs E M Prevezer dismissing their claims brought against the then Independent Tribunal Service (ITS) (now the Appeals Service) and the Lord Chancellor’s Department (LCD) (now DCA) following the hearing of a preliminary issue as to whether or not the Applicants were employed by either of these Respondents.  By their decision, promulgated with Extended Reasons on 30 June 2003, the Employment Tribunal held that the Applicants were not employees and that consequently the Employment Tribunal had no jurisdiction to entertain their complaints.
Background
2.
The Applicants, both barristers in independent practice and of Asian racial origin, were appointed to the panels from which both lay members and legally qualified chairmen were drawn to sit on both the Social Security Appeals Tribunals (SSAT) and Disability Appeals Tribunal (DAT).  Both were appointed part-time Chairmen.  Their appointments, renewed every 3 years, finally expired on 30 November 1999.  In that year the ITS was replaced by the Appeals Service pursuant to a reorganisation following the setting up of the unified appeal tribunals by the Social Security Act 1998.  Those tribunals now have responsibility for the functions formerly carried out by, among others, SSAT and DAT.

3.
It is common ground that in being appointed to and serving on those tribunals the Applicants held statutory office.
4.
Arising out of the circumstances said to have led to the expiry of their original appointments and non-appointment to the office of part-time Chairmen of the new Appeals Service, for which each Applicant applied unsuccessfully, both Applicants presented Originating Applications to the Employment Tribunal in January 2000.
5.
Mr Shaikh named as Respondent the 2 Respondents to this appeal and a 3rd Respondent, His Honour Judge Harris, President of SSAT in 1999.  The case against the 3rd Respondent, as a secondary party, depended first on establishing jurisdiction to bring his complaints under the Race Relations Act 1976 against the 1st and/or 2nd Respondents.  He alleged unlawful discrimination and victimisation contrary to the Race Relations Act (RRA) and breach of contract against all 3 Respondents.  Additionally, he complained of unfair dismissal against the 1st and 2nd Respondents.  Mr Banerjee raised the same complaints against the same Respondents.
Employment Tribunal Jurisdiction
(1)
Unfair Dismissal

6.
By Section 94(1) of Employment Rights Act 1996 (ERA) an employee has the right not to be unfairly dismissed by his employer.  So far as is material, Section 230(1) ERA defines ‘employee’ as an individual who has entered into or works under a contract of employment and by Section 230(2) a contract of employment means a contract of service.
7.
Section 191 ERA extends certain rights under the Act (including the right not to be unfairly dismissed under Part X) to persons in Crown employment, defined by Section 191(3) as employment under or for the purpose of a government department or any officer or body exercising on behalf of the Crown functions conferred by a statutory provision.
(2)
Breach of Contract

8.
The Employment Tribunals Extension of Jurisdiction (England and Wales) Order 1994 (the 1994 Order) enabled the employees to bring proceedings in the Employment Tribunal to recover damages for breach of a contract of employment or any other contract connected with employment (Employment Tribunals Act 1996.  Section 3(2)).  For this purpose the definition of employee is that provided for in Section 230(1) ERA.
(3)
RRA Claims

9.
A complaint by any person that another person has committed an act unlawful by virtue of Part II may be presented to an Employment Tribunal.  RRA Section 54(1).  Following an amendment taking effect in relation to proceedings commenced on or after 19 July 2003 (therefore not these cases), the scope of the Employment Tribunal’s jurisdiction was extended to cover acts made unlawful by Section 76 ZA.
10.
Section 76 ZA extends the ambit of the Act to render unlawful discrimination on racial grounds against a person in relation to an appointment to an office or post to which the section applies.  That provision was inserted by S.I. 2003/1626 in order to comply with the UK Government’s obligation to implement, by that date, EC Directive 2000/43 (equal treatment between persons irrespective of racial or ethnic origin).
11.
Part II of the Act is headed Discrimination in the Employment Field, Discrimination by employers.  ‘Employment’ is defined in Section 78(1) RRA, so far as is material, as employment under a contract of service or a contract personally to execute any work or labour.
12.
Section 75 RRA is headed ‘Application to Crown etc’.  It provides, so far as may be material: 
“(1)
This Act applies –


(a)
to an act done by or for purposes of a Minister of the Crown or Government Department; 
…

as it applies to an act done by a private person
(2)
Parts II … apply to –
(a)
service for purposes of a Minister of the Crown or Government Department other than service of a person holding a statutory office;

(b)
service on behalf of the Crown for purposes of a person holding a statutory office or purposes of a statutory body.”
13.
It follows that, in order to establish the Employment Tribunal’s jurisdiction to entertain the complaints, it is necessary for the Applicants to show:
(1)
that they are employees within the meaning of Section 230(1)ERA in order to bring a claim of breach of contract under the 1994 Order

(2)
that, for the purposes of their unfair dismissal claims they are either employees as defined in Section 230(1) or in Crown employment as defined by Section 191(3) ERA.
(3)
that, for the purposes of their claims of direct racial discrimination and victimisation brought under Part II RRA they were either employees within the definition in Section 78(1) or come within the further provisions of Section 75 RRA.  It is common ground before us that the Section 78(1) RRA definition of employment includes and extends the definition found in Section 230(1) ERA.  Thus, if an Applicant fails to bring himself within Section 78(1) RRA he cannot be an employee within the meaning of Section 230(1) ERA.
The Statutory Offices held by the Applicants

14.
Mr Sheldon, for the Respondents, submits that a statutory office holder cannot also be an employee within the meaning of Section 78(1) RRA (and therefore necessarily Section 230(1) ERA).

15.
In support of that proposition he cites a number of cases including Knight v Attorney General [1979] ICR 194, followed in Arthur v Attorney General [1999] ICR 631 (applicants for the Office of Justice of the Peace); Department of Environment v Fox [1979] ICR 736 (Rent Officer); Franklin v The Home Office (EAT 1125/98) (Membership of the Police Complaints Authority), The Registrar-General v Hopper [2000] ICR 1301 (Registration Officers) and Photis v DTI; Bruce v DTI; Heyes v LCD (EAT 732/00; 766/00; 960/00. 6 December 2001. Unreported. EAT.Lindsay P).
16.
Further, he submits that the Applicants cannot bring themselves within Section 75(2)(a) RRA, since the exception relating to persons holding a statutory office applies to these Applicants; nor under Section 75(2)(b) RRA.  Nor are they in Crown employment for the purpose of Section 191(3) ERA because they were not in employment, see Johnson v Ryan [2000] ICR 236, paragraph 24, per Morison P.  Employment in this context does not mean simply ‘appointment’ or ‘engagement’.
17.
Facing the weight of authority ranged against them, Mr Munasinghe and Mr de Mello for the Applicants (whose cases are undistinguishable for present purposes) approach the matter in this way:
(1)
a statutory office holder may also be an employee within the meaning of Section 230(1) ERA (and, by extension of Section 78(1) RRA).  The hybrid case, as Mr de Mello characterized this phenomenon.  Reliance is here placed on the decision in Johnson v Ryan.
(2)
on the facts of these cases the Applicants were employees as defined in Section 78(1) and Section 230(1) respectively.  Further, reliance is placed on the Northern Ireland Court of Appeal decision in Perceval-Price et al v Department of Economic Development [2000] IRLR 380.
(3)
alternatively, Mr de Mello seeks to rely on Section 75(1) RRA.  We say at once that we reject this submission.  Section 75(1) deals only with potential respondents; Section 75(2) deals with potential applicants.
Before turning to these issues in the appeals we should first summarise the reasoning of the Employment Tribunal.
Employment Tribunal Decision

18.
Happily, the facts were not in dispute.  We shall return to the important findings later in this judgment.  Reference is made to the principal statutory provisions, save for Section 78(1) RRA.  However that provision was considered by the Employment Appeal Tribunal in Photis and Others.  Having considered that and other cases the Employment Tribunal concluded:
“36.
  These cases are on all fours with the cases of Bruce and Photis.  The arguments relating to the issues were put forward in those cases and were set out in the judgment of Mr Justice Lindsay.  The wording of the Disability Discrimination Act relating to the holders of statutory office and the meaning of an employee are clearly the same as those set out in the Race Relations Act and the conclusion therefore must be similar.  We have no jurisdiction to hear these claims and they are dismissed.”
19.
We should mention at this point a submission advanced by Mr Munasinghe that the Employment Tribunal failed to give adequate reasons for their decision.  It was not ‘Meek compliant’.  We accept that the Employment Tribunal’s final conclusion, paragraph 36, is less than fulsome.  Nevertheless, the point becomes academic in circumstances where, if the Employment Tribunal’s conclusion that the jurisdiction question in these cases is answered by the judgment of the Employment Appeal Tribunal in Photis and Bruce then further elaboration is unnecessary, or if it is, it is common ground between the parties that, all the facts having been found, we should either affirm the decision or substitute a finding that the Employment Tribunal has jurisdiction to entertain some or all of the Applicants’ claims against some or all of the Respondents, based on our application of the law as we understand it to those facts.
The Appeals
20.
The remaining questions for our determination in these appeals are:
(1)
were the Applicants employees within the narrower meaning of Section 230(1) ERA or the wider definition in Section 78(1) RRA?  We agree with the reasoning of the Employment Appeal Tribunal in Johnson v Ryan, paragraph 24, that the Applicants cannot rely on Section 191(3) ERA as extending the definition of employment in Section 230(1) and further that Section 75(2) RRA does not avail them.  We respectfully agree with the analysis of both Sections 75(2)(a) and (b) to be found in the judgment of Morison P in Franklin v The Home Office.  The Applicants are excluded under Section 75(2)(a) by virtue of their holding a statutory office.  They were not engaged in service on behalf of the Crown for the purposes of Section 75(2)(b).
(2)
if so, can they both hold a statutory office and be so employed?
(3)
if so, by whom are they employed?

21.
We begin with the facts.  Mr Shaikh commenced sitting as a part-time Chairman of SSAT in July 1987; Mr Banerjee in September 1986.  Initially they were appointed to the panel of members of that tribunal (there is no material distinction, for present purposes, between lay and qualified members of the panel) for a period of 1 year.  Thereafter their appointments were renewed for periods of 3 years.  A final extension to 30 November 1999 was granted in each case.  Mr Shaikh also sat as a part-time Chairman of DAT from December 1991 and Mr Banerjee from 1992.  There is no material distinction between the 2 offices.
22.
Both received a memorandum of conditions of service, the material provisions, the Employment Tribunal found, being (1) the importance of regular attendance (2) the necessity of attending training (3) the expected number of days sitting per annum from a minimum of 20 to a maximum of 50 (4) the appointment could be terminated with one month’s notice (5) the Lord Chancellor could suspend or terminate the appointment if the person became unsuitable (6) the Chairman could not preside in circumstances giving rise to doubt regarding his impartiality (7) provision was made for daily attendance fees and tax and national insurance was deducted from those fees.  Taxation was under Schedule E, which applies to the earnings of office holders as well as employees under a contract of service.
23.
The Employment Tribunal also noted that the conditions of service made no provision for annual leave or sick pay, although, as Mr Sheldon points out, for the purposes of Statutory Sick Pay (SSP), as opposed to contractual sick pay, the definition of an employee entitled to SSP under the Social Security Contributions and Benefits Act 1992 includes, by Section 163(1) a person who is gainfully employed in Great Britain either under a contract of service or in an office with emoluments chargeable to income tax under Schedule E.
24.
Although there is no express finding to this effect Mr Sheldon submitted, without dissent from the Applicants’ Counsel, that there was no obligation on the Respondents to provide the Applicants with any sittings during the term of their appointment.  However, if they were asked to sit and did so, they would receive the appropriate fee and recoverable expenses.
25.
It appears that whilst appointments are made and appointments are terminated or not renewed by the Lord Chancellor, the administration of the tribunals was undertaken by the ITS, now the Appeal Service.
26.
As judicial officers, the Applicants, when sitting as part-time Chairmen, were required to exercise their independent judgment without fear or favour, malice or ill-will.
Photis

27.
In the combined appeals of Photis, Bruce and Heyes, Dr Heyes brought a complaint of disability discrimination against the LCD arising from her unsuccessful application to become a part-time member of the medical panel of the new unified Appeals Tribunal.  She had previously been a medical assessor in the ITS.  Mr Bruce also complained of disability discrimination against recruitment consultants and the DTI arising from his unsuccessful application to become a lay member of Employment Tribunals.  Both Dr Heyes and Mr Bruce were disabled persons within the meaning of Section 1 of the Disability Discrimination Act 1995 (DDA).  Mr Photis brought a complaint of unlawful race discrimination against the Respondents to Mr Bruce’s application arising out of his similarly unsuccessful application to become an Employment Tribunal lay member.
28.
The Employment Appeal Tribunal drew no distinction between the 3 cases in the result.  In analysing first the case of Dr Heyes, Lindsay P was concerned with Section 64(2) DDA, equivalent to Section 75(2) RRA, and Section 68(1) DDA, the definition of employment equivalent to Section 78(1) RRA, subject to the addition of these words:
“Subject to any prescribed provision, employment under a contract of service …”

As Lindsay P points out (Paragragh 13), ‘prescribed’ means ‘prescribed by regulations.’  We are told by Mr Sheldon and accept that no relevant regulations have yet been passed.

29.
By reference to Knight and Franklin on the analogous provisions under Section 75(2) RRA Lindsay P rejected an argument on behalf of Dr Heyes that jurisdiction was founded under Section 64(2) DDA, by virtue of the fact that she was applying for service in a statutory office (Paragraph 20).
30.
Perhaps the most interesting part of the judgment is to be found at Paragraph 21.  There, Lindsay P:
(1)
rejects the contention that service on the medical panel involved a ‘contract personally to do any work’, by analogy with the Justice of the Peace case of Knight.
(2)
held that the case of Perceval-Price, to which we shall return, did not affect the first conclusion

(3)
held that even if Dr Heyes was, at first blush, applying for employment and the LCD was a prospective employer, the general definition of employment under Section 68(1) DDA must yield to the contrary and specific requirements of Section 64(2).

31.
Mr Sheldon relies on all 3 propositions, by analogy, in the present case.  It follows, also, from the Employment Tribunal’s conclusions at Paragraph 36 EWR that they considered that all 3 propositions applied to the present case; it being “on all fours” with Photis and Bruce.  The Applicants challenge each of those propositions.  We must now resolve those issues.
(1)
Applying the well-recognised indicia of a contract of service we are quite satisfied that there was here no contract of service.  There was no sufficiency of control or direction by either Respondent over how these judicial officers did their work.  Indeed, the contrary would be inconsistent with their judicial independence.  There was no mutuality of obligation; one of the irreducible minima of a contract of service.  See Carmichael v National Power [2000] IRLR 43.  Specifically, the Respondents were under no obligation to provide sittings for the Applicants during the term of their appointments.   Further, no one Respondent had the power to appoint and to dismiss the Applicants (the province of the Lord Chancellor) and to allocate cases to him (the function of the 3rd Respondent).  See Hopper.  Finally, on balance we are not persuaded that sufficient aspects of an employment contract were present, including contractual (that is, non-statutory) sick pay, pension rights or holiday pay.  In these circumstances we do not consider that the extended definition of employment in Section 78(1) RRA nor the more limited definition in Section 230(1) ERA assists the Applicants.
(2)
Neither does the case of Perceval-Price assist the Applicants; indeed it supports the case of the Respondents.  There, the 3 female Applicants were full-time tribunal Chairmen in Northern Ireland.  They complained that they had been discriminated against on grounds of their sex in relation to pension provision.  In considering the question of the Northern Irish Industrial Tribunal’s jurisdiction to entertain the claims the Northern Ireland Court of Appeal held that on a proper construction of the legislation, equivalent to the Equal Pay Act 1970 and the Sex Discrimination Act 1975, as statutory office holders they did not come within the definition of employment in domestic law.  Pausing there, that definition, under Section 1(7) of the Equal Pay Act (Northern Ireland) 1970, and Article 2(1) of the 1976 Sex Discrimination (Northern Ireland) Order was in precisely the same terms as that to be found in Section 78(1) RRA (the extended definition, incorporating that under Section 230(1) ERA.)
The Court went on to hold that the Industrial Tribunal nevertheless had jurisdiction to entertain the complaints by disapplying those provisions, which were held to be inconsistent with the requirements of Article 119 (now 141) of the Treaty of Rome and Equal Pay and Equal Treatment Directives.
(3)
It follows that it is strictly unnecessary for us to consider Mr Sheldon’s final submission, supported, it would seem by the reasoning of Lindsay P in Photis, that holding a statutory office necessarily precludes a contract of service.  Nevertheless, since we have heard argument on the point we should make it clear that in our view the two are not necessarily mutually inconsistent.  We think that situations may arise where a person is both statutory office holder and an employee, just as a director of a company may also be an employee of that company.

32.
That was the effect of the Employment Appeal Tribunal decision in Johnson v Ryan, to which Mrs Chapman who sits on the present appeals was a party.  However that case was particularly fact-sensitive, as Morison P made clear (Paragraphs 21-22).  There, the Applicant, it was common ground, had been employed by a local authority under a contract of service.  She was then promoted to the post of rent-officer without being told that that was a statutory office.  It was held that she nevertheless retained her employment status for the purposes of bringing a complaint of unfair dismissal against the Chief Rent Officer, Local Authority and Secretary of State for the Environment.
33.
That case, along with that of Miles v Wakefield District Council [1985] ICR 363 (CA); [1987] ICR 368 (HL), was fully considered by Wall J in Hopper; see his Lordship’s conclusions at Paragraphs 46-47.  We have no useful observations to add; we adopt and apply the approach in Hopper to those cases in concluding that in the present cases there was no employment contract (if indeed any contract existed between the Applicants and either the 1st or 2nd Respondent or both,) such as to give rise to the possibility of this being a ‘hybrid’ case, as Mr de Mello put it.
34.
In these circumstances the identity of the employer simply does not arise.  There was no employer.

Conclusion
35.
It follows that we agree with the decision of the Employment Tribunal for the reasons we have given.  The Employment Tribunal plainly had no jurisdiction to entertain these Applicants’ complaints or any of them.  That may be thought to be a harsh result.  Again, we refer to the observations of Wall J in the context of Mrs Hopper’s case (Paragraph 9).  However, the claims here suffer from a misfortune of timing.  Had these proceedings been brought, following implementation of Directive 2000/43/EC into domestic law, particularly by Section 76 ZA RRA, that part of their claims at least might have passed the jurisdiction threshold.  Whether or not they would have done so is not a matter for determination in these appeals.  As it is, their remedy, if any, lay in the field of Public Law by way of Judicial Review.
36.
These appeals fail and are dismissed.
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