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THE HONOURABLE MR JUSTICE KEITH:

Introduction

1
The respondent, Dr Saher Sadek, is a member of the first appellant, the Medical Protection Society (“the Society”).  He presented an Originating Application claiming that the Society and two of its employees, Dr Stephanie Bown and Dr John Hickey, the second and third appellants, had subjected him to unlawful racial discrimination and victimisation, and had violated the rights guaranteed to him by Articles 8 and 14 of the European Convention on Human Rights.  The appellants denied that the Employment Tribunal had jurisdiction to consider any of Dr Sadek’s claims, and an Employment Tribunal in Birmingham decided to treat the issue of its jurisdiction as a preliminary issue.

2
The Tribunal decided that it did not have jurisdiction to consider free-standing complaints under the Convention.  There is no appeal by Dr Sadek from that finding.  Whether the Tribunal had jurisdiction to consider Dr Sadek’s complaints of racial discrimination and victimisation, though, depended on whether the Society had come within any of the three types of organisations referred to in section 11(1) of the Race Relations Act 1976 (“the Act”).  Those three types are “an organisation of workers, an organisation of employers, or any other organisation whose members carry on a particular profession or trade for the purposes of which the organisation exists”.  The Tribunal found that the Society was not an organisation of employers, and there is no appeal by Dr Sadek from that finding.  However, the Tribunal found that the Society was both “an organisation of workers” and an “organisation whose members carry on a particular profession ... for the purposes of which the organisation exists”.  Those are the two findings from which the appellants appeal.

The background facts

3
Although not directly relevant to the issues which arise on the appeal, we ought, we think, to say something about how the dispute arose.  Dr Sadek is a medical practitioner.  He was “partially suspended” from his duties by his employers, an NHS Trust in the Midlands.  He sought advice from the Society.  In due course, the Society instructed solicitors to advise and represent him in connection with his dispute with his employers.  Dr Sadek was subsequently “fully suspended” from his duties by his employers.  Disciplinary proceedings were commenced against him, and the Society instructed solicitors and counsel to advise and represent him throughout those proceedings.  

4
Dr Sadek was eventually dismissed from his employment.  He appealed against his dismissal.  The Society instructed solicitors and counsel to advise and represent him on the appeal.  The recommendation of the appellate body was that Dr Sadek be reinstated with a final written warning, and that he undergo a period of retraining.  That recommendation was adopted by his employers.  

5
In due course, the Society instructed counsel to advise Dr Sadek on various issues arising out of his treatment by his employers.  Dr Sadek was dissatisfied with that advice, and wished to make a claim of racial discrimination against his employers.  Dr Bown and Dr Hickey discussed the various options available to Dr Sadek, but eventually the Society decided to withdraw giving advice and assistance to Dr Sadek, or to fund further legal advice and assistance.  It is that decision which Dr Sadek claims constituted racial discrimination and victimisation of him, along with other aspects of his dealings with the Society.  

6
The discrimination by various bodies of its members is rendered unlawful by section 11(3) of the Act.  The bodies to which section 11(3) relates are those set out in section 11(1).  Section 11(1) provides:

“(1)
This section applies to an organisation of workers, an organisation of employers, or any other organisation whose members carry on a particular profession or trade for the purposes of which the organisation exists.”

The marginal note to section 11(1) is “Trade Unions etc”.

The Society

7
The Society is a company limited by guarantee.  It was founded in 1892.  The Tribunal in its Reasons helpfully set out various provisions in the Society’s Memorandum and Articles of Association and in its handbook, as well as extracts from the Society’s website.  It also explained in detail how membership of the Society works, the services which the Society provides and the nature of the assistance which it gives to its members.  We trust that we shall be forgiven for referring only to those features of the Society’s structure which are relevant for the purposes of the appeal.

8
The Society has more than 200,000 members in over 40 countries. A substantial proportion of its membership live overseas.  The bulk of the membership consists of registered medical and dental practitioners, though many other disciplines are represented in its membership, including students of medicine and dentistry, physiotherapists, pharmacists, operating department assistants, dieticians, practice nurses, the managers of general medical practices, dental technicians and dental hygienists.  There are two categories of members:  voting members and associate members.  Associate members are not eligible to vote at general meetings of the Society.  

9
The Society has two main purposes.  The first is to provide advice and representation to individual members who have problems of a professional kind for which they require assistance.  The second is to provide members with a right to apply for an indemnity in respect of civil claims made against them in their professional capacity.  Among its subsidiary purposes, the Society makes representations on changes to the regulatory regimes which affect its members, if the Society considers that it would be in the interests of its members to do so, and that a more efficient regulatory regime could lead to a more economical use of members’ subscriptions.  And if the Society anticipates legislation which could have an adverse effect on the cost of providing indemnities to its members, it may make representations relating to the prospective legislation to protect the Society’s funds for the benefit of its current members and future members.  

10
However, the Tribunal found that the Society does not regard itself as representing the medical profession as a whole.  The Society regards that as the function of bodies such as the British Medical Association (“the BMA”) and the British Dental Association (“the BDA”), which are professional associations of doctors and dentists.  They are independent trade unions, and they regard themselves as the voice of the medical and dental professions in dealing with the Government, the media and the like.  By contrast, the Society regards itself as performing services for its individual members, and the services which it provides relate to its members’ professional problems, i.e. problems relating to their professional conduct or competence.  For services relating to a member’s personal problems - for example, problems of a contractual kind or problems relating to a member’s personal conduct - the member will have to look elsewhere, for example, to the BMA, the BDA and other bodies.  Some problems straddle the professional and personal divide, and in those cases the Society, the BMA and the BDA will discuss which of them is the more appropriate to help the member with his or her problem.

11
The latest edition of the Society’s handbook, published in 2001, gives a non-technical synopsis of what it can do for its members.  To repeat some of the extracts from the handbook which the Tribunal quoted in its Reasons:

“The Society is not an insurance company;  there are no exclusion clauses to worry about.  The discretion of the Society’s Council is frequently exercised to extend help to members who would not normally be covered by a formal insurance policy and never to exclude from support members who are subject to claims arising from their legitimate practice.

The Society is committed to the concept of mutuality.  Subscription income is used solely to cover costs arising from claims and providing the other services expected from us in safeguarding and defending the interests of the membership at large.

We provide advice and assistance, with representation when necessary, at disciplinary hearings, Medical Council proceedings, boards of enquiry, inquests, fatal accident enquiries, manslaughter trials and other criminal matters in the criminal courts.

We can advise and assist you with issues affecting your professional character or interest – for example, where your hospital or employer challenges your professional competence.”

But the Society’s website makes it plain that it does not help its members with “business matters that arise from running a practice or clinic, employment and disciplinary problems that involve personal misconduct [and] discrimination claims”.

12
Finally, in view of a particular argument deployed by the Society, it is necessary to mention the fact that the Society has some corporate members.  Corporate members form four groups, and the figures which follow are based on the statistical information which was current when the Society provided the information to the Tribunal.  The four groups are as follows:

· Corporate members who are not associated with individual members.  Such a corporate member has a single vote at general meetings of the Society exercisable through a nominee.  There were 164 corporate members of this type, of which 156 were general medical practice co-operatives.  Within the co-operatives, there were 749 medical practitioners and 2,249 other members of staff who were nurses, drivers, receptionists and the like.  A medical practitioner who is covered for his work in the co-operative may be a member of the Society in his own right in respect of other work.  Another example of this type of corporate member is the Chartered Society of Physiotherapists which has a single vote as a corporate member, with 35,000 practitioners provided with benefits through its corporate membership.  In total, there were 38,033 people provided with benefits through this type of membership, all but 5 of whom were in the United Kingdom.

· Corporate members who are associated with individual members.  Such a corporate member has a single vote, but some of the individuals who work for the member are themselves voting members and others are associate members.  There were 17 corporate members in this category, 7 of whom were in the United Kingdom and the remaining 10 abroad.  There were 1,645 voting members and 2,788 associate members included in this category.

· Group members.  This category of membership is made up of individuals who are members of the Society in their own right, either as voting members or as associate members.  They are grouped together for administrative purposes and secure a reduction in their subscriptions to the Society as a result.  Within the United Kingdom there were 3,358 voting members and 3,812 associate members within this class of membership.  Internationally, there were 161 full members of this type, all in South Africa.

· Specified appointment membership.  This arrangement extends the benefits of associate membership to the holder of a particular post.  There were 2,537 posts covered by this type of membership, of which 131 were in the United Kingdom.  The others were abroad.

The Society’s argument

13
One of the core arguments advanced by Mr Michael Supperstone QC for the Society is that persons “who carry on a particular profession or trade” are not “workers”.  Thus, an “organisation whose members carry on a particular profession or trade for the purposes of which the organisation exists” cannot be “an organisation of workers”.  Accordingly, the Society cannot be both “an organisation of workers” and an “organisation whose members carry on a particular profession or trade for the purposes of which the organisation exists” at the same time.  There may be some force in that argument (we put it no higher than that), especially in the light of the words “any other” in section 11(1), but the Tribunal would have jurisdiction to hear Dr Sadek’s complaints of racial discrimination and victimisation if the Society was one or the other.  Accordingly, we propose first to address the question whether the Society is an “organisation whose members carry on a particular profession or trade for the purposes of which the organisation exists” because of the two organisations which the Society might be, that is the type of organisation into which the Society at first blush more naturally comes.

14
Three reasons are advanced in support of the argument that the Society does not come within this limb.  First, only individuals can “carry on ... a profession or trade”.  Corporate bodies can not.  Since the Society includes a large number of corporate members, a sizeable part of its membership is incapable, so it is said, of carrying on a profession or trade.  Therefore, the Society cannot be classified as an “organisation whose members carry on a ... profession or trade”.  We do not agree.  Corporate membership enables professionals in various medical disciplines (as well as some non-professionals) to have access to the Society’s services otherwise than through individual membership.  Although they are not themselves members of the Society (unless they have taken out individual membership as well), they enjoy all the benefits of membership.  We do not know whether that is reflected in the subscriptions which corporate members pay, though we would have been surprised if the subscriptions of corporate members were not based, in part, on the number of persons who through their membership of, or connection with, corporate members are entitled to the privileges of membership in the Society.  But the crucial point is that it would be wrong to deny the Society the classification of an “organisation whose members carry on a ... profession or trade”, simply because some of the persons who have access to the Society’s services do so via corporate rather than individual membership.  

15
The point is also made that students can be members of the Society.  They cannot be said to carry on a profession, until they have completed their studies, acquired their professional qualification and decided to practice.  Thus, an organisation which includes them among its members cannot, so it is said, be an “organisation whose members carry on a ... profession”.  Again, we do not agree.  If the overwhelming majority of the members of an organisation carry on a profession, it would be wrong to categorise the organisation as one whose members do not carry on a profession, simply because a small number of its members are studying for the professional qualification to enable them to carry on that profession.

16
Secondly, stress is laid on the word “particular” in the phrase “a particular profession or trade”.  It is said that the type of organisation contemplated by the third limb of section 11(1) is one in which its members carry on only one profession.  Since the membership of the Society is drawn from a number of professions, the Society, so it is said, cannot be classified as an “organisation whose members carry on a particular profession”.  Again, we do not agree.  It may be a little difficult to pinpoint what the word “particular” is intended to connote, but what we are sure is that the word cannot mean “single”.  We do not regard the case of Ali v McDonagh [2002] ICR 1026 as helping on this issue.  In paragraph 25, the Court of Appeal was giving the Law Society only as an example of one organisation whose members carry on a particular profession.  It was not saying that only a profession whose members carry on a single profession is an “organisation whose members carry on a particular profession”.

17
We appreciate that section 25 of the Act aims to sweep up those bodies who are not included in section 11, but we can think of no rational reason why Parliament would have wanted to extend the statutory protection from discrimination in section 11 to members of only those professional bodies which serve one profession only, when there may be many bodies (of which the Society is one) which serves a number of related professions, especially those professions allied to the medical profession for which there is a recognised acronym, PAMS (Professions Allied to Medicine).  If we had to say what the word “particular” is intended to connote, we would have been inclined to say that it connotes an “identifiable” or “recognised” profession, but we are very far from reaching a concluded view on the topic.

18
Thirdly, reliance is placed on the words “for the purposes of which the organisation exists”.  It is said that the Society does not exist for the purposes of any profession.  This argument is based on the findings of the Tribunal that the Society exists to provide services for its members in the form of advice and representation on problems of a professional kind for which its members need assistance, and indemnifying them against civil claims brought against them in their professional capacity, rather than for the medical and dental professions as a whole.  The BMA and the BDA provide that function, namely the function of representing the medical and dental professions at large.  We understand and acknowledge the distinction which exists in this respect between the Society and bodies such as the BMA and the BDA, though the Society’s argument does not take account of its subsidiary functions which the Tribunal identified.  But the real problem with the argument, as we see it, is that it proceeds on an extremely literal construction of the statutory language.  In our opinion, the focus of the language is not so much on whether the organisation exists for the purpose of the profession of its members, but rather on whether the organisation exists for the purpose of enabling or assisting its members to carry on their profession.  We can think of no rational reason why Parliament would have wanted to extend the statutory protection from discrimination in section 11 to members of only those professional bodies which seek to advance the interests of the profession as a whole and not to members of professional bodies which enable or assist its members to carry on their profession.

Conclusion

19
For these reasons, we have concluded that the Tribunal’s conclusion that the Society is an “organisation whose members carry on a particular profession or trade for the purposes of which the organisation exists” within the meaning of section 11(1) of the Act was correct.  It is therefore unnecessary for us to consider whether the Society was also “an organisation of workers”, since our conclusion on the third limb of section 11(1) is sufficient to give the Tribunal jurisdiction to hear Dr Sadek’s claims of racial discrimination and victimisation.  Nor have we had to consider whether Dr Sadek would have been entitled to complain about racial discrimination or victimisation on the part of the Society by virtue of either sections 20 or 25 of the Act.  It follows that this appeal must be dismissed.

(After further argument)

20
We are not prepared to grant the Society permission to appeal.  The Society will have to seek permission to appeal from the Court of Appeal.  We do not believe that the Society has a real prospect of success on any appeal, and although we recognise the importance of the decision to the Society, we do not think that that justifies the view that this is one of those cases in which there exists some other reason for granting permission to appeal.
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