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	THE RESPONDENT HAVING BEEN DEBARRED FROM THE PROCEEDINGS


SUMMARY
Failure of Employment Tribunal to consider whether Applicant had affirmed contract to work after repudiatory breach by employer.
HER HONOUR JUDGE WAKEFIELD
1.
This is an appeal by Total Fitness UK Ltd against the finding of an Employment Tribunal sitting at Manchester in May 2003 that the company had constructively and unfairly dismissed Dr Prelevic, she having resigned from the employment on 16 September 2002.
2.
By Order of this Employment Appeal Tribunal made on 23 January 2004, Dr Prelevic is debarred from thereafter taking any part in this appeal.  The brief and uncontentious background facts, which were set out more fully in the Extended Reasons for the decision sent to the parties on 6 June 2003, are that Dr Prelevic was employed by the Appellant from 2 October 2000 at a gross salary of £35,000.  She is a Yugoslav national, is qualified as a medical doctor and came to the United Kingdom to take up the employment with the Appellant as director of Medical and Lifestyle Services at its clinic in Hanford in Cheshire.
3.
In August 2001 Dr Prelevic was informed by the Appellant that she was not generating enough income by her work at the clinic and that her basis of remuneration must therefore change from a salary to a profit sharing arrangement.  She was unhappy at this change, wrote to the Appellant to this effect on 28 October and sought unavailingly to persuade the Appellant to revert to the agreed contractual arrangements.
4.
By December 2001 she knew that the Appellant would not be moved on this matter.  She continued to work for them under the new arrangements until resigning by a letter dated 16 September 2002 giving two weeks notice.  In these circumstances the Employment Tribunal found that the Appellant had committed a fundamental breach of Dr Prelevic’s contract of employment entitling her to resign.  They continued in their paragraphs 21-23 as follows:
“21.
The Tribunal finds that although there was a considerable delay between the fundamental breach of contract and the applicant’s resignation, this in the circumstances was reasonable, because of the precarious position in which the applicant found herself.

22.
Mr Smith, who ably argued the case for the respondent, submitted that the delay or a year between the change in the terms and conditions of employment regarding the house and the system of payment and the applicant’s resignation was fatal to any claim for unfair dismissal.  By continuing to work for the respondent, the applicant had, he submitted, waived any breach of contract.  The Tribunal makes reference to the decision of the Employment Appeal Tribunal in Jones v F Sirl and Son (Furnishers) Ltd [1997] IRLR 49.  There, the employee resigned because of the employer’s breach of contract only when she was offered a job with another employer.  The EAT held that the Tribunal must examine whether or not the employer’s breach of contract was the “effective cause” of the employee’s resignation.  It does not have to be the sole cause.
23.
This is an exceptional case, in that the applicant was dependent on her job for her right to remain in the UK and was also living in a house provided by the employer.  Despite her qualifications, the applicant presented as an insecure individual who was susceptible to the somewhat domineering management style of Mr Gubay and Mr Peers and was unsure of her legal rights.  The Tribunal finds that she made up her mind to leave the respondent after her letter of 28 October 2001 had failed to secure a return to her contractual terms, but was afraid to do so until she had somewhere else to go.  The Tribunal finds that the applicant would have remained with the respondent had her terms and conditions not been altered.  The Tribunal also finds that the applicant would not have resigned had she not been offered a new job, but submits that in the special circumstances of this case this does not preclude a claim for constructive dismissal.”
5.
The finding of unfair dismissal was then reached.  By the Notice of Appeal, as amended following a Preliminary Hearing in this Tribunal and as supplemented by a skeleton argument and oral argument before us today, the decision is attacked on three bases.  Firstly, that having found that the Appellant had acted in repudiatory breach of contract, the Employment Tribunal failed to address the issue whether by continuing to work under the revised payment arrangements for over a year Dr Prelevic had waived the breach and affirmed the contract.  We have been referred, as was the Tribunal, to W E Cox Toner (International) Ltd v Crook [1981] IRLR 443.  
6.
The second ground is that in relying on the case of Jones v F Sirl & Son (Furnishers) Ltd, a case not cited to the Tribunal nor referred to by it during the hearing or in the giving of its summary reasons at the conclusion of the hearing, the Employment Tribunal failed to give a fair hearing in that they gave no opportunity for the parties to address them on the relevance of the case and that in any event by relying on it the Tribunal confused the issues of causation and affirmation.  The third ground is a general roll-up ground if I can so refer to it.  It is said that to the extent that the decision implicitly includes the finding that Dr Prelevic did not by her conduct affirm the contract, such finding is perverse that is to say one which no Employment Tribunal properly directing itself could have reached.  
7.
We are persuaded that this Employment Tribunal did fall into error and that this appeal must be allowed.  There is no clear analysis in the Extended Reasons for the decision on the issue whether Dr Prelevic by continuing to work under the revised arrangements without further overt protest after October 2001, did affirm the contract.  Such analysis was an essential step in any finding as to there having been a constructive dismissal.  We are also concerned that the Employment Tribunal introduced and relied upon an authority without allowing the parties an opportunity to make representations as to its scope and import.
8.
Having therefore determined that this decision cannot stand we have been exercised as to the proper way forward, whether (as Counsel for the Appellant argues before us) we are entitled in all the circumstances to substitute our own view as to whether or not there has been an affirmation.  Counsel argues we should do so, no other decision being permissible in the circumstances.  The alternative is to refer the issues raised by the Originating Application to an Employment Tribunal for re-consideration.
9.
Since the issue of affirmation is one of mixed fact in law and since the position of Dr Prelevic was, as a person working in a new country under a permit linked to her job and salary with the Appellants, an unusual one, we do not feel it appropriate to substitute our view as to whether or not in all the circumstances she did affirm the contract.  The fact that Dr Prelevic has, albeit through her own fault, not been heard on this appeal is a further aspect which confirms us in the view that we should not determine this issue ourselves.  The appeal is therefore allowed.  The case is remitted to be reheard by a newly constituted Employment Tribunal.  
[Following an application by the Appellant for costs to be awarded against the Respondent in respect of the appeal]
10.
It seems to us that the fact that the Respondent has not been here today has not made you incur any further costs today.  Of course ultimately what happens below may, depending on the outcome, entitle you to claim that a further amount of costs has been unnecessarily incurred. 
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