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SUMMARY

Practice and Procedure

Unfair Dismissal
Although an ET can dismiss a claim of unfair or wrongful dismissal at half-time, it should only do so when the evidence is not in dispute, or where the Applicant’s evidence is incredible or where taken at its highest the case must still fail: not where, as here, there was disputed evidence on a central issue and the Respondent had not yet been heard.
THE HONOURABLE MR JUSTICE BURTON (PRESIDENT)

1
This has been the hearing of an appeal by Mrs Maynard against the unanimous decision of the Employment Tribunal at Cardiff after a hearing of 7 June and 20 August 2002 that the Applicant’s complaints should be dismissed.  Summary Reasons were provided on 
25 September 2002, and Extended Reasons on 9 April 2003.
2
The Applicant was employed by the Respondent Town Council as a Committee Clerk/Typist from 16 June 1975 until 31 January 2001.  The Tribunal found, in circumstances to which we will refer, that she resigned and that her resignation was accepted on 31 January 2001, and that her complaints of unfair dismissal, unfair constructive dismissal and wrongful dismissal failed.  She also made complaints of unlawful deduction from wages, breach of the Human Rights Act and victimisation.  
3
As was made clear by the Decision, the basis for the claims of breach of the Human Rights Act and victimisation were wholly unclear.  There was no self-standing tort or unlawful act of victimisation otherwise unattached to any of the particular acts, such as race discrimination or sex discrimination, or trade union activities, and there is no jurisdiction in an Employment Tribunal to hear a self-standing claim, however it may be formulated, from breach of the Human Rights Act.  There was also no evidence, at any rate available before us, from which we could form a view about the rightness or wrongness of the unlawful deduction from wages claim.  So an appeal has not been pursued before us in respect of any of those claims.
4
However, an appeal has been pursued before us in respect of the decision to dismiss the various dismissal claims.  The circumstances to which we referred earlier are these, namely that the Tribunal heard, as it was obliged to do, the Applicant’s case first, given the denial of dismissal by the Respondent.  It heard evidence from the Appellant and her witnesses.  Those witnesses, as we understand it, included two ladies who were present, Mrs Fry and Mrs Cleary, at the events of 21 December 2002, to which we shall refer, and evidence from (it is not entirely clear) one, or two, trade union officials, Mr Payne and Mr Cleary, both of whom had supplied witnesses statements, and in respect of both of whose evidence there was a factual dispute between them and the Respondent in relation to certain matters relating to the period after 
21 December leading up to 31 January.
5
The Respondent had supplied witness statements, no doubt including the witness statement from Mr Griffiths, the Chief Executive.  The Respondent had indicated an intention to call Mr Griffiths, and plainly his evidence would have been of particular significance, as will be apparent, in relation to the events of 21 December, but as it was he who had conducted the communications between the Respondent and the Applicant during the relevant period, his evidence, of course, would have been generally significant.
6
The Respondent was represented then by a solicitor, not by Counsel, Mr Williams, who appears for them today, and the Applicant was then in person, and is represented today by Mr Walters of Counsel  The Respondent’s solicitor invited the Tribunal to dismiss the case at half-time.  The Tribunal did so, on the basis that there was no case to answer, as put forward by the Applicant.  The Tribunal concluded, in relation to the evidence that it had heard from the Applicant, at paragraph VII. 3 of the Extended Reasons:
“… that the Respondent was entitled to assume that the Applicant had resigned from her employment.”
and at paragraph VII. 5:

“… that the Respondent was entitled to find an implied resignation by the Applicant and, within the guidelines of Harrison v George Wimpey, [a case to which the Tribunal referred, a decision of Sir John Donaldson in the National Industrial Relations Court, [1972] ITR 188] the Tribunal  were satisfied that the Respondent had undertaken all reasonable enquiries, warned the Applicant of the consequences of her failure to return to work and made every effort to resolve any misunderstandings.”

Consequently, the following conclusions are set out in paragraphs VII. 6 and 7 of the Extended Reasons:
“6.
In the circumstances the Tribunal considered the Respondent had no option but to conclude the Applicant had no wish to return and that accordingly her employment was terminated.  She behaved as if she had tendered her resignation.
7.
The Tribunal were satisfied the there had been no constructive dismissal in this case.  The Applicant had to demonstrate a breach of contract on the part of the Respondent and the Tribunal considered that there had been no such breach of contract in this case.  The Tribunal considered it would be quite unsafe to draw any conclusions on the Applicant’s claim [that] her grievances were not dealt with properly or at all …  The Applicant was given a perfectly legitimate instruction by Mr Griffiths which … she should have complied with.”
7
We, as an Employment Appeal Tribunal, in no way indicate that it is wrong, in an appropriate case, for an employment tribunal to come to a conclusion at half-time that it can dismiss a case on the evidence that they have heard.  It is plain that a tribunal must be extremely cautious before it does so.  Recent guidance from the Court of Appeal in Logan v The Commissioners of Customs and Excise [2004] IRLR 63, emphasises that.  The Court of Appeal, per Ward LJ in that case, referred to a decision of the Employment Appeal Tribunal in Clark v Watford Borough Council 4 May 2000, per Judge Clark. that there was no inflexible rule of law and practice that a Tribunal must always hear both sides, although that should normally be done.  The power to stop a case at half-time must be exercised with caution.  
8
It appears to us that there will be at least the following situations in which such a course could be taken:
(1)
where there is no dispute of fact, and consequently the tribunal can reach a conclusion, on the undisputed evidence of the party that it has heard, that no case is made out.


(2)
where, even if the applicant’s case be entirely right, the case must still fail.

(3)
where there is a dispute of fact, but, in what we would have thought exceptional circumstances, the tribunal forms the view that the applicant’s evidence is wholly incredible.  No doubt a tribunal, if it so concluded, would give its reason for so concluding.
9
In this case, however, it is apparent that the Tribunal needed to resolve a factual dispute between the parties, at least in relation to what had occurred on 21 December, and it had not yet heard the evidence from the Respondent.  It appears to us that in those circumstances the only way in which it could have reached the conclusion that it did that there was no case at half-time, would be if it fell within one of the second or third of the possibilities to which we have referred.  On the face of the Tribunal’s Decision, the Tribunal does not so explain.  In the Extended Reasons it appears to act as if it had heard the evidence which the Respondent was, it seems, proposing to give, and as if it were resolving a factual dispute between the evidence which had been given by the Applicant and the evidence which was likely to be given by the Respondent.  That, it seems to us, at any rate on the facts of this case, was inappropriate, as we shall now seek to explain.
10
Mr Walters, Counsel for the Applicant, points out the differences between the Summary Reasons that were delivered originally on 25 September 2002 and the Extended Reasons delivered on 8 April 2003, to which we have referred.  It is not always material to go through Summary Reasons and Extended Reasons with a fine tooth comb to identify differences. Inevitably the Extended Reasons would be of hardly any use at all if they were simply a recitation of what was already in the Summary Reasons.  In this case however there is significant difference between the two, relevant to the considerations before us.  
11
The events that triggered the departure of the Applicant began on 21 December 2000, when the Applicant was typing the minutes for the Town Council meeting, which had occurred on the previous evening.  There was plainly at that time an acute political dispute relating to the status of someone who either remained or did not remain a town councillor; and the issue in relation to the minutes was whether he should or should not be described as a councillor, should or should not be counted as having formally attended the meeting and been part of the quorum, or should be treated as an outsider.  There was thus a question to be discussed between the Applicant and her Chief Executive on any view, as to which it might be said that she should follow the direction of the Chief Executive.  But none of that, for our purposes, needs to be resolved, in the light of what then occurred, which is that there was a dispute as to whether, as she asserted, she was suspended, and consequently packed her things and left, or whether, as he asserted, although he wanted to talk to her about what had occurred he made it clear that she was not suspended, and nevertheless she left.  That was an acute conflict of evidence.  The witnesses who were called by the Applicant, assuming that they gave evidence in accordance with their witness statements, although there was no express reference in the Tribunal’s reasons to what they in fact said, and we do not have notes of evidence, did not agree with the account which Mr Griffiths was apparently going to make, that he had made clear that she was not suspended.  There was also a statement from Mr Payne, the Union official present on the day, who was said by the Respondent to have made it clear to the Applicant on the day, 
21 December, that she was not suspended, and his evidence, according to his statement, was that was untrue.  

12
This dispute, in the circumstances to which we will refer, was clearly very material to events thereafter.  In the Summary Reasons the Tribunal said this, at paragraphs 9 and 10:
“9
The Chief Executive suggested that the Applicant discuss the matter privately in his room but the Applicant refused.  [So far, we understand, is common ground.] 

10
There was then a conflict of evidence as to whether the Chief Executive informed the Applicant that she was suspended, but in any event the Applicant collected her belongings and left the respondent’s premises never to return.”

On the basis of the Summary Reasons in that regard, the Tribunal would have gone on to consider what happened thereafter without resolving this conflict.  One would then need to consider the facts that occurred thereafter on the basis of seeing whether, in relation to those subsequent facts, a proper conclusion could be reached by the Tribunal without resolving the earlier factual dispute, such as to justify dismissing the case at half-time.  
13
However that did not remain the situation when it came to the Extended Reasons, and this is the inconsistency to which Mr Walters referred.  In paragraph V.8 of the Extended Reasons, the Tribunal said something very much along the lines of what it had set out in the Summary Reasons in paragraph 9:

“the applicant refused to do this; [that is, to record the minutes as Mr Griffiths wanted] Mr Griffiths said it was her job to type the minutes of the meeting and if she was refusing to do it then he would have to consider suspending her; he repeated his request that she discuss the matter privately with him.”
As we have indicated that is probably, as we understand it, common ground.  Then at paragraph V.9:

“the Applicant said: “So I am suspended then?”  Mr Griffiths said she was not suspended and asked her to discuss the matter privately again but the Applicant left the building.”

That is a clear finding of fact.  We do not understand how the Tribunal could make that finding without having heard the evidence of Mr Griffiths, particularly in the light of the evidence that not only the Applicant had given but also her witnesses, who are not referred to by the Tribunal in arriving at that conclusion.  We clearly recognise that had the Tribunal heard the evidence of Mr Griffiths, and heard it tested, it might well have come to the same conclusion, but it appears to us that it was not possible at half-time for that course to be taken.  There will, of course, be cases in which an Applicant has made relevant admissions in the course of his or her evidence which renders the position such as we referred to earlier in this judgment, namely that even on the Applicant’s case she must fail.  There is no suggestion that that is the case here.  Indeed it can be seen from the Summary Reasons (paragraph 10 of which we have recited) that there remained the factual dispute, which the Tribunal then purported to resolve in its Extended Reasons, having not done so in its Summary Reasons.  In our judgment that is enough to undermine wholly the decision of the Tribunal to take the course it did at half-time, and to render this a quite inappropriate course, within the relatively limited circumstances in which this can be done ordinarily by an Employment Tribunal.  
14
Mr Williams sought to uphold the decision of the Employment Tribunal, effectively, if one may say so, by reference to the Summary Reasons and not the Extended Reasons.  He was prepared to submit that the Tribunal may have been wrong to have resolved the dispute, but to assume against himself either that it had not resolved the dispute, as was the case in the Summary Reasons, or had positively resolved it in the Applicant’s favour.  He submitted that it was on that basis still appropriate for the Tribunal to have reached the conclusions it did, simply on the basis of the subsequent correspondence and interpretation of it.  
15
We therefore move on, asking ourselves the question, whether it matters if the factual dispute as to what occurred on 21 December either had not been resolved, or was resolved in the event wrongly, and should have been resolved the other way?  The problem, as it appears to us, is that the same result might have been arrived at by a tribunal, but not in the way that this one did.  We shall consider the correspondence in a moment, but the starting and finishing point appears to us to be that when the Tribunal approached what happened after 21 December, such approach was, in the light of its finding (to which we have referred) as to what had occurred on 21 December, namely that the Applicant had been told firmly there was no suspension, inevitably coloured by that finding when it reached conclusions about the conduct of the Applicant thereafter.  In the Extended Reasons the Tribunal make this clear.  Paragraph VII.3 of the Conclusions section reads:

“Although she asserted vigorously at the Tribunal hearing that she had not resigned, her behaviour on and after 21st December 2000 led the Respondent, in the Tribunal’s opinion, ineluctably to conclude that the Applicant did not want to return to her job.”

Mr Williams has submitted that the words ‘on and after’ do not necessarily mean that the Tribunal is relying on what it had found in relation to what had occurred on 21 December.  But on any basis the Tribunal was relying, at least in part, on what they had found occurred on 
21 December, namely a walking out by the Applicant, notwithstanding being told that she was not suspended, and the words ‘on and after’ are used and not ‘on or after’.  In any event, the position is made quite clear by the very next sentence of the Tribunal’s Decision, at the beginning of paragraph VII.4, namely:
“The true situation was that the Applicant left her employment on 21st December 2000. …” 

That is the foundation of its subsequent conclusions.

16
However, even leaving that apart and addressing the documents ourselves to see whether the Tribunal could have come to the conclusion it did on the basis of an assumed finding in the Applicant’s favour as to what occurred on 21 December, we find ourselves unable to be persuaded by Mr Williams that the same result is inevitable.  If the Applicant was right as to what happened on 21 December, then what occurred in relation to the letter of 
22 December, to which we will refer, is that the Respondent was backtracking on what had occurred the day before.  The letter of 22 December, from Mr Griffiths, stated that he had no intention of taking any further action of a disciplinary nature, referred to ‘desertion from her duties’ and required her to respond.  When she did respond, by letter dated 27 December, to say:
“I would formally notify my reason for absence is due to the fact that on 21st December, 2000 you suspended me.”

the Respondent’s response was not in accordance with the finding which is now to be assumed in her favour – ie “we did suspend you, but we are now lifting the suspension”.  Mr Griffiths rather set out in that letter the account which it was accepted by the Tribunal that he was going to give at the Tribunal hearing if and when he was called, namely that he had, on 21 December, stressed that she was not suspended.  It was against that background that he asserted that if she did not immediately return to work it would be assumed that she had dismissed herself by walking out on her job.  

17
What happened thereafter is contained in letters of 9 January and 10 January from the Applicant to, on the one hand, Mr Griffiths, and on the other hand, Councillor Cotton, the Chairman of the Staffing Committee of the Council, in which she made it clear that she was in discussion with her union representative regarding the possibility of implementing a grievance procedure.  The response to this was a letter from Mr Griffiths of 11 January 2001 giving her a final opportunity to return to work and saying:

“…if you fail to return to work on Monday, then it will have to be accepted that you have repudiated your contract and will have dismissed yourself …”

The Applicant’s response, dated 12 January 2001, was that she was unable to accede to Mr Griffiths’ final request for her to return to work, because she had been suspended on 
21 December.  The response to that was a fax sent by Mr Griffiths dated 12 January 2001 to say that he had just been informed by Mr Cleary, the union official, that the Applicant would now be returning to work on Monday.  There is a potential area of factual dispute in relation to that, which once again was not resolved by the Tribunal.  Even in the Extended Reasons, at paragraph V.20, it was left unresolved as to whether that was indeed said by Mr Cleary.  What it appears to us may be the case, looking at Mr Cleary’s witness statement, is that it may be that Mr Griffiths misunderstood the message Mr Cleary originally sent, that the Applicant was going to be attending work, and that it was subsequently clarified by Mr Cleary that what in fact the Applicant intended was to come to the meeting, and that she would only come back to work if there was, as far as she was concerned, a successful outcome of the meeting.  It may be that the fax he sent was a precipitate one, sent before the subsequent discussion he had with Mr Cleary, but in any event it was not corrected.  Alternatively, it was sent afterwards and the factual dispute could have been resolved against Mr Cleary.  Suffice it to say that that fax, which may or may not have been justified in those circumstances, led to a response from the Applicant dated 12 January 2001 which in our judgment has to be seen, coupled with her subsequent non-attendance on Monday 15 January, as the resignation, if resignation there was.  Mr Williams relies on this.  The content of the letter is as follows:
“I refer to your fax received late this afternoon in which you state you have been informed by Paul Cleary that I will now be returning to work on Monday and would comment as follows.
This is not the case – as Paul would have relayed to you during your conversation with him, I am unable to return to work on Monday 15th January due to the fact that on the 21st December 2000 you suspended me – this is the reason for my absence.  I have already informed you of this fact in my facsimile to you earlier today as well as in previous correspondence to you.  I am not aware that such suspension has since been lifted.
I note from your letter dated 12th January, you state if I fail to return to work on Monday, then it will be accepted that I have repudiated my contract and will have dismissed myself from my position with the Town Council.  I would point out however, that there were (as you are aware) mitigating circumstances resulting in my absence and which also prevent me from returning to work. 

Under the circumstances therefore, I feel due to your complete mishandling of the Council meeting held on 20th December, 2000 and the mitigating circumstances which followed, I cannot return to work and will therefore not be meeting with you at 10.00 a.m.

I have, in fairness to myself, sent a copy of events….”

She then includes in there copied in, Councillor Cotton, to whom we have referred.  That was, in the event, after a meeting of the staffing committee and then subsequently, on 31 December, a meeting of the Council had, coupled with her non attendance on 15 January, treated as her having resigned.  
18
As we pointed out to Mr Williams in the course of his very tenacious submissions, he was not on the best of playing fields.  It is possible that the attitude of the Applicant, notwithstanding the resolution in her favour (if it had occurred) of the events of 21 December, could have been characterised as exhibiting such bloody-mindedness or unwillingness to return to work as to amount to a resignation, in the sense of a renunciation of her obligations under her employment.  It seems also, and perhaps more arguably, that her conduct could have amounted to such as would have justified the Respondent in dismissing her.  But that is not the question here; the question here is whether on any basis, at half-time, the Tribunal was entitled to conclude that the Applicant was bound to fail.  That appears to us to be unarguable, even making allowance (as we have done) for the fact that this is not in fact the basis upon which the Tribunal approached the question.  Here was a situation in which the Applicant was faced with no recognition by the Respondent of the accuracy of her account of what happened on 
21 December, but a persistence on the basis that she had never been suspended, when she knew, or believed, that she had been, and that, if she had been, there had been no formal lifting of that suspension.  Again, subject to resolution of the conflict of evidence as to precisely what was said and done by and with the trade union officials, she was, on the face of her evidence, engaged in discussions, with the assistance of those trade union officials, to seek to establish a grievance procedure in relation to what had occurred on 21 December.  She was not told (indeed she was told the reverse) that the meeting on 15 January was to be a disciplinary meeting.  It was not.  

19
It may be that on an analysis by the Tribunal it would have concluded that she was not renouncing her obligations under the contract, but preserving her position, including the right to carry forward a grievance against Mr Griffiths in the grievance procedure.  On the other hand it might be that the implicit inference lying behind the Tribunal’s Decision and/or the Respondent’s approach was justified, namely that what the Applicant was doing, particularly if the factual dispute was properly resolved against her in relation to what had occurred on 21 December, was manoeuvring herself into a constructive dismissal situation, when she had for some time desired unsuccessfully to take early retirement.  This was a case archetypally in which the Tribunal needed to hear the evidence on both sides, resolve the factual issues, and include a proper assessment of whether the Applicant’s behaviour was reasonable and that of the Respondent unfair; or whether it was unreasonable and/or either amounted to a resignation (implied or otherwise) or to a fundamental breach of her obligation and conduct such that a Tribunal could conclude that the Respondent was reasonably entitled to dismiss her for her non-attendance at the meeting on 15 January, which Mr Cleary himself had seemingly expected her to attend.
20
In those circumstances we are entirely satisfied that this must be sent back to a different Tribunal for the issue of unfair and wrongful dismissal to be decided.  To that extent this appeal is allowed, and the case is remitted. 
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