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HIS HONOUR JUDGE WILKIE QC
1.
This is an appeal by Miss S J Franklin against the decision of the Employment Tribunal held at Norwich on 17 April 2003 by the Chairman sitting alone upon hearing an application by the Respondent Serco Limited that the Appellant’s application for unfair dismissal by way of constructive dismissal be struck out in exercise of powers granted respectively by Rules 4 and 15 of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2001 and an Order that the Applicant should pay the Respondent the sum of £1,200 by way of costs incurred by the Respondent.
2.
The Appellant was employed by the Respondent on 13 March 2000 and her employment ended on 10 September 2002.  On the 25 November she launched proceedings seeking compensation for constructive unfair dismissal in an IT1 which, in paragraph 11 which asks: “Please give details of your complaint,” consisted of a single sentence: “continuous bullying by Senior Managers over a time period” and then gave a list of very short generic complaints.  
3.
Unsurprisingly the Respondents felt unable to respond to this and on 14 December Mr Suter, Counsel for the Respondent who has represented them most ably and helpfully throughout, wrote to Miss Franklin a letter asking her to provide him with full details of the headline allegations asking for the name of each manager, precisely what each manager was alleged to have said or done which amounted to bullying, and asking for dates, names of witnesses and so on.
4.
On 20 January Mr Suter wrote to the Assistant Secretary of Tribunals at the Bury St Edmunds Regional Office and sought an Order that Miss Franklin provide those particulars and disclose documents as requested in his letter of 14 December 2002 as Miss Franklin had not responded to his earlier letter requesting those particulars.  This letter from Mr Suter post dated a letter from the Employment Tribunal office which gave the parties Notice of Hearing.  That letter was dated 2 January 2003 and gave notice of a hearing on 19 February 2003.  It is common ground that each side requested that the date for hearing should be vacated.  Prior to that on 19 December the Tribunal had sent to the parties standard form directions which included an Order for disclosure within 14 days.
5.
Following Mr Suter’s letter to the Tribunal of 20 January, on 22 January the Tribunal issued a clutch of documents.  One such document was a letter sent to Mr Suter with a copy to Miss Franklin referring to his letter of 20 January and recording that it had been referred to the Chairman of the Tribunal Mr Mitchell:

“who has granted your request for an Order for further and better particulars and discovery of documents.
Copies of the Orders are enclosed for your information.”
In addition, on 22 January the Tribunal issued to Miss Franklin two Orders.  One was an Order for discovery of documents the other was an Order that the Applicant furnish in writing to the Respondents representative full particulars of her Originating Application.  Each of these required those Orders to be complied with by 5 February 2003.  
6.
Miss Franklin at some point towards the end of January, it would appear on 30 January, instructed W F Smith & Co, Solicitors, to deal with her application on her behalf.  The person who was dealing with her claim was a Miss Salena Dawson who is on the Firm’s notepaper as an Assistant Solicitor.  Her name also appears as the referee on the correspondence emanating from W F Smith from 30 January.  On 30 January they wrote to the Tribunal with a copy to the Respondent saying:

“We have today been instructed by Miss Franklin, the Applicant in this case, who until now has been dealing with matters herself.
We have perused the Applicant’s IT1 and can understand why the Respondents have not been able to ascertain what the Applicant’s case is.  Can we suggest forwarding a fully pleaded Details of Complaint to the Employment Tribunal, in order to clarify our client’s claim; thereafter the Respondents could supply their Defence and if necessary request further and better particulars.”
7.
It appears from this letter that the writer has no knowledge of the Orders made on 22 January but is writing in general terms having only that day been instructed after, it would appear, a brief perusal of the IT1 which manifestly was in an unspecified and unparticularised state.  However matters moved on fairly rapidly.  On 5 February a letter was sent by the Employment Tribunal to W F Smith & Co with a copy to Mr Suter.  It says this:
“Thank you for your letter dated 30 January 2003.

This has been referred to a Chairman of the Tribunals (Mr B Mitchell) who has directed us as follows:

The order for particulars is clear.  You should comply with it.”
8.
Pausing there it seems to us to be perfectly clear that the recipient of that letter was being put on notice that there was an Order made by the Tribunal relating to particulars and that there were some degree of urgency that it should be complied with.  Lest they were in any doubt about the true situation, on 6 February Mr Suter wrote to Miss Dawson thanking her for copying him in to the letter of 30 January.  He then says this:

“Please find attached a copy of my letter to the Employment Tribunal the contents of which are self-explanatory.”
He copies in the following letter also dated 6 February which he had sent to the Tribunal.  It reads as follows:
“I write following your Orders of 22 January for disclosure of documents and further particulars of the applicant’s case.

The time for compliance with both Orders expired yesterday.  From the date of these Orders to date I have received no communication from or on behalf of the applicant apart from a copy of the applicant’s solicitor’s letter to the tribunal dated 30 January and posted to me on 3 February.
In the circumstances I would ask that the applicant’s claim now be struck out for want of prosecution.”
9.
In our judgment anybody with any professional knowledge or experience who had received the letter from the Tribunal of 5 February and received Mr Suter’s letter of 6 February together with that enclosure would plainly have been put on notice that there were specific orders made by the Tribunal on a specific date, 22 January, including an Order for further particulars of the Applicant’s case, that the time pursuant to that Order had expired on 5 February and that in those circumstances the Respondents were seeking a strike out of the application because of their failure to comply with that Order.  That seems to have been the understanding of Miss Dawson because on 7 February she wrote to him as follows:
“We were consulted by the Applicant in this matter on the 27th January 2003.
It seems that our client has not adhered to the Employment Tribunal directions and we are looking to rectify this as soon as possible.  As a start, please find enclosed our client’s List of Documents.  We will endeavour to forward you a response to the Further and Better Particulars within the next 7 to 14 days.
If however in the meantime we can be of any further assistance, please do not hesitate to contact the writer on the above number.”

The reference in this letter to a response can only be a reference to the Order requiring Further and Better Particulars which this letter promises to satisfy.  For whatever reasons those particulars were not forthcoming.

10.
The next document is a letter from the Employment Tribunal dated 19 February to the Applicant’s solicitors which responds to the letter of 6 February and includes a direction of the terms of tribunals that the case was to be listed for hearing for the strike-out application with a time estimate of 1 hour.  In response on 20 February Miss Dawson wrote to the Tribunal inter alia as follows: “Prior to us being instructed it seems that the Applicant received an Order for discovery of documentation.  We believed this to be in line with the written directions dated 19 December 2002.  However we are now of the belief that various separate orders have issued which our client has no paper work for.  We kindly the request that the Employment Tribunal assist by supplying us with any orders made by the Tribunal prior to our instructions. 
We confirm, upon instruction, we forwarded the Respondents a list of documentation on 7 February 2003.  Further, we have received instructions from our client relating to the Rspondents’ request for Further and Better Particulars and could forward the response immediately.

11.
It seems to us that, as a response to the previous correspondence, this letter is inadequate to assist the reader as to the nature and extent of the deficiency in the Applicant’s solicitor’s information.  It does not say “we understand an Order for Further and Better Particulars has been made, and is the subject of a strike out application.”  Instead the letter is opaque.  It rather hints that the solicitors have the order made in response to the request for Further and Better Particulars and, therefore, that the subject of the letter is something other than a response to an order for discovery or Further and Better Particulars.  It is scarcely surprising that the chairman responded on 25 February to that letter to the effect that “there are no further orders to be copied”.  That letter was the basis of the contention that the Applicant’s solicitors had no knowledge of the Order of 22 January ordering Further and Better Particulars to be provided and therefore that they could not be said to have intentionally failed to comply with that order.  Contrary to what they had given Mr Suter to understand, they did not manage to furnish Further and Better Particulars until just before the strike out hearing on 17 April 2003.

12.
At any rate, the hearing of the application to strike out was attended not by Miss Dawson but by Mr Stokes, a partner in the firm, as Miss Dawson was absent on holiday.  We were not given details of the handover process but it is common ground that when Mr Stokes was presented with a bundle, including the Order of 22 January 2003, he indicated it was the first he had heard of such an order being made.  A close examination of the correspondence might have revealed the existence of such an order but we do not suggest that Mr Stokes was being anything other than frank with the tribunal in making the statement that he did.  The tribunal, however, considered the position of W F Smith as a firm and found the failure to comply with the order for particulars to be intentional.
13.
At this hearing an application has been made that we should receive further evidence in the form of an Affidavit of Miss Dawson dated 24 September 2003 and of Mr Stokes dated 25 September 2003.  Mr Stokes does no more than say he was unaware of the Order and could not give an explanation of why his firm had only provided a list of documents.  It therefore seems that his evidence adds nothing to the case as it was always his position that he did not know of the Order.
14.
The position of Miss Dawson is different.  Mr Linstead seeks to adduce her Affidavit because he says that it is credible, contains evidence which could not reasonably have been obtained prior to the strike out hearing, is relevant and would probably have had an important influence on the outcome of the hearing.
15.
There was a Preliminary Hearing in this appeal before His Honour Judge Burke QC.  Among the directions he made was that contained in paragraph 5 of the Order dated 29 September 2003.  That order reads as follows: “If any application to adduce for fresh evidence is to be made by any party then any such application must be lodged with the Employment Appeal Tribunal and served on the other party within 14 days of the sealed date of this order, and must address the following points, namely that:
(i) The evidence could not have been obtained with reasonable diligence for use at the Employment Tribunal
(ii)
It is relevant and would probably have had an important influence on the result of the case.
(iii)
It is apparently credible.

16.
The last date to file the application for fresh evidence was 13 October 2003.  The 13 October came and went and the Respondent did not receive any application for fresh evidence pursuant to that order.  This sufficiently concerned Mr Suter that he contacted Counsel for the Appellant Mr Linstead.  That conversation resulted in a letter dated 13 November 2003 from W F Smith to Mr Suter.  That letter reads: “We have had discussions with our Counsel, Mr Peter Linstead, who informs us that you have not received a copy of our application to enclose new evidence, or legible copies of the Affidavits of Mr A G H Stokes and MissS Dawson.  Please find those documents now enclosed.”

17.
On the same date, 13 November, W F Smith wrote to the Employment Appeal Tribunal.  That letter reads as follows:

“We write as a matter of courtesy regarding the above matter.  As you will appreciate from our correspondence dated the 13th October 2003, we have applied as per Practice Direction 8 for inclusion of new evidence, this being:-

(a)
Affidavit of Mr A G H Stokes; and

(b)
Affidavit of Ms S Dawson.

Please could you kindly confirm to us as to whether or not the decision of the Employment Appeal Tribunal to include this new evidence will be dealt with on the forthcoming hearing dated the 26th January 2003, or whether or not a separate hearing will be required.”

The Employment Appeal Tribunal responded on 17 November.  That letter reads as follows:
“I refer to the above matter and your letter dated 13 November 2003.  Unfortunately your letter dated 13 October 2003 is not on the case file.  Please fax a copy of your application to adduce fresh evidence under paragraph 8 of the EAT Practice Direction.  Please also include the actual documents you wish to adduce

Upon receipt I will refer this matter to the Registrar for consideration (as the Respondent’s response to your application has been received by the EAT and is on file.”
18.
On 18 November 2003 W F Smith wrote to the Employment Appeal Tribunal enclosing the copy correspondence and attached Affidavits.  
19.
On 19 November 2003 the Employment Appeal Tribunal wrote to Miss Dawson a letter which contains the following:
“Please note that your application has not been made in accordance with paragraph 8 of the EAT Practice Direction you are required to fulfil the criteria under paragraph 8(2)(a), (b) and (c) addressing each point.
I am unable to refer your application to the Registrar until the above conditions have been complied with.”
20.
Some three weeks passed, at the end of which on 10 December 2003 W F Smith wrote to the Employment Appeal Tribunal with an application to adduce additional evidence.  This complied with the rule and the substantive requirements but was a long way out of time.  The Applicant’s solicitors assert, through Counsel, that they did write on 13 October 2003 enclosing new evidence.  In support of this there is in the bundle a copy of the letter dated 13 October and said by the Appellant’s solicitors to have been sent on that date to the Employment Appeal Tribunal.  There is no other evidence to corroborate that this letter was sent.  For example there is no post book which has been placed before the Employment Appeal Tribunal and which might record such a letter having been sent on that date.

21.
Mr Suter invites us to reject that the application to adduce new evidence for two nominally separate reasons.  Firstly, the Appellant failed to comply with the Employment Appeal Tribunal’s order in respect of the timeous performance of the obligation.  It did not comply until 10 December.  Secondly, the way this matter was dealt with casts doubt on the credibility of Miss Dawson and in particular on her Affidavit.  He invites us to infer that the Appellant’s solicitors did not in fact send anything to the Employment Appeal Tribunal on 13 October 2003 and that the letter they produced was not sent on that date but was formulated in order to add credence to the assertion that it had been.  This is a very serious allegation.  We are not concerned to make a finding on it but we are concerned about the way this matter developed.  The order of His Honour Judge Burke QC is perfectly plain that any application to adduce fresh evidence must be lodged both with the Employment Appeal Tribunal and served on the other party within 14 days of the date of that Order.  The Appellant’s case on this issue has to be that they complied with one element of this order, by attempting to lodge the application with the Employment Appeal Tribunal on 13 October 2003, but entirely omitted to comply with the linked part of the Order namely to serve the same on Mr Suter.  If that is indeed what is asserted then the Appellant’s solicitors managed to do only half of what they were required to do.  In our judgment this is such an odd situation that serious questions must be raised as to the credibility of the account of Miss Dawson which has been given to us.  This impacts on the application to adduce fresh evidence as her evidence in that Affidavit contains in paragraph 5, an account of her response to the correspondence which was passing between the parties around 6 February 2003.  Whilst it is right that paragraph 5 records the fact that she received the letter dated 6 February 2003 from the Respondent, together with a copy of their letter to the Employment Tribunal, there is nowhere in that paragraph any account of what she, as a solicitor, made of that letter and in particular its reference to orders of the Employment Tribunal for particulars and disclosures which had expired and which were explicitly made the subject of a strike out application.  Taken at its highest, it states her belief that the Order related to the standard written directions in December 2002 and that in that context she wrote to the Respondents the letter of 7 February, to which we have referred, and produced a list of documents.  It seems barely credible to us that she would have failed to understand the import of that little clutch of correspondence to the effect that there was an Order requiring Further and Better Particulars, that the time for compliance had expired, and that it was the subject of a strike out application.  We also find it hard to credit that in her letter to Mr Suter of 7 February she was not seeking to reassure him as to her compliance with the Order for Further and Better Particulars but rather thought that his letter did not refer to an Order for Further and Better Particulars.  When one adds together these concerns about the credibility of her Affidavit and the way in which Miss Dawson dealt with the application to adduce further evidence, then we are sorry to have to say that we do not accept that the evidence of Miss Dawson which is sought to be admitted is “apparently credible”.  It therefore follows that we reject the application to admit the further Affidavit evidence.
22.
However that may be, Mr Linstead argues his appeal against the finding of the Employment Tribunal on a number of grounds.  The Employment Tribunal’s decision was made on three separate bases: first, on the footing governed by rule 4 and in particular sub paragraphs 1,3 and 8; secondly under rule 15(1)(d) - that the conduct was unreasonable and thirdly, under rule 15(2)(e) - that the action should be struck out for want of prosecution.
23.
As to rule 4, the Employment Tribunal seemed to have been referred to a passage of guidance of guidance in Harvey on the 2001 Regulations at paragraph T657 to T658.  Mr Suter accepts that he erroneously directed the Tribunal in respect of these paragraphs as they are paragraphs which relate to rule 15.  The tribunal has made certain findings relying on the correspondence.  In its decision it does not refer to the letters of 20 and 25 February.  Mr Linstead says this was an error.  Whilst this is an omission in the reasoning we do not feel it takes the matter any further.  The tribunal concluded in paragraph 12 that the default could fairly be regarded as intentional and worthy of reproach.  It was in our judgment entirely open to the tribunal to conclude that the default was intentional.  Insofar as being worthy of reproach, it seems they had in mind addressing the question of whether conduct was contumelious.  It was, therefore, not open to them simply to strike out the application without regard to other matters.  These matters are set out in the various cases which have been helpfully pointed out to us by Mr Linstead.  Of particular importance is the case of Bennett v London Borough of Southwark [2002] IRLR 407 paragraphs 28 and 29.  We were also reminded of the decision in National Grid Co v Virdee [1992] IRLR 555 at paragraph 26.  It seems to us that, insofar as the tribunal failed to consider the requirement of a fair outcome and of proportionality, the decision under rule 4 cannot stand.  Similarly, as the tribunal failed to address the issue of “contumelious”, the decision under rule 15(2)(e) on want of prosecution cannot be allowed to stand.  There remains rule 15(2)(d).  It has not been argued that it was not open to the tribunal to conclude that there was unreasonable behaviour.  It is common ground that the proper approach is that set out in Bolch v Chipman (EAT/1149/02), a case decided after the decision of this Employment Tribunal but the principles informing which are well established.  In essence the Employment Appeal Tribunal stated that, having first concluded whether the proceedings were conducted unreasonably, the Employment Tribunal must consider other matters and in particular, whether a fair trial is possible.  Even if it is, it must consider what remedy the tribunal considers appropriate which is proportionate having regard to its conclusion.  In this case the Employment Tribunal did address the possibility of a fair hearing in paragraph 16.  It refers to the fact that certain incidents took place in 2000 and 2001 and concluded that there was a risk as to reliability of memories.  It went on to say that the difficulty getting accurate factual account would be compounded.
24.
Whilst that is a conclusion at which they were entitled to come in relation to the allegations made in respect of incidents in 2000 and 2001, in our judgment the Tribunal erred in failing to consider whether striking out the entire claim was a proportionate response to the Appellant’s failure to furnish the Further and Better Particulars, having regard to the fact that many of the matters particularised related to a period in 2002 which occurred within a few months of her resignation.  Had the tribunal considered the question of proportionality we are satisfied that it would not have taken the Draconian step of striking out the entire claim.  We do not accept Mr Suter’s argument that a constructive dismissal claim is concerned with totality.  Indeed the whole point of requesting Further and Better Particulars is to limit the Appellant by requiring her to state which particular allegations she wants to use in order to establish her claim.  The tribunal was entitled to conclude the allegations in 2000/2001 were too long ago to be consistent with a fair trial.  The tribunal, had it considered the matter of proportionality should, in our judgment, have exercised its case management powers to strike out those parts of the particulars which were either not properly pleaded or were too old.  Mr Suter has drawn our attention to passages in the Particulars where the claim is unparticularised and, in addition, to new matters and matters which are too general to be Further and Better Particulars at all.  
25.
We are under a general duty to manage cases in a way so that they can be advanced before the Employment Tribunal.  We are satisfied that we are in as good a position to do this as the Employment Tribunal was.  We reject Mr Linstead’s suggestion that it is not appropriate for us to deal with an application to strike out parts of the claim.  The main thrust of his case was that the Employment Tribunal should have exercised its case management powers in relation to the particulars.  Therefore the appeal succeeds in relation to the order that the entirety of the claim be struck out.  In our judgment, however, and exercising our case management powers, the following paragraphs of the IT1 and in the particulars shall be struck out.  They are paragraphs 5II(a), 5IV(a) the first two sentences only, 5VI(c) first two sentences only, 5VII(a) and 5XI(a).
26.
There remains the question of the costs below.  The Employment Tribunal ordered the Applicant to pay £1200 costs on the strike out application.  This was not the subject of an explicit appeal by her.  If the appeal had succeeded entirely then it would have followed that this order would have been reversed.  This appeal has succeeded only in part.  It remains the case that a substantial part of the tribunal claim is struck out.  We have concluded that the decision to award costs below is not one with which we should interfere.  The essential thrust of our decision is that the Appellant’s solicitors have been utterly negligent, that the application to strike out was properly pursued and, as we have concluded, would in any event have met with some degree of success.

27.
Accordingly the outcome of this appeal is that the appeal against the Tribunal’s decision to strike out the application entively succeeds but we substitute for that Order an Order that the paragraphs within the Further and Better Particulars to which we have referred shall be struck out.
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