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1
This case about unfair dismissal and disability discrimination. The judgment represents the views of all three members. We will refer to the parties as Applicant and Respondent.  

Introduction
2
It is an appeal by the Applicant in those proceedings against a reserved decision of an Employment Tribunal sitting over 9 days in January 2003 at London South Chairman Mrs F J Silverman, registered with extended reasons on 27 February 2003.  The Applicant was represented by counsel and continued to be represented by solicitors at all stages up to and including the preparation for this appeal; today he represents himself. The Respondent was represented there and here by Mr Anthony Sendall of Counsel.  

3
The Applicant’s claims before the Employment Tribunal were for unfair dismissal and unlawful disability discrimination. The Respondent denies the claims. 

The Issues

4
The essential issues were not defined by the Employment Tribunal but they were readily available.  The issues were to decide the reason for dismissal, whether the Applicant was unfairly dismissed, and whether the Respondent carried out the dismissal fairly. Secondly, the tribunal was to decide whether there was unlawful discrimination by reason of the Applicant’s disability in respect of a range of acts up to and including his dismissal, and whether the Respondent failed to make reasonable adjustments for his admitted disability.

The Decision

5
The Employment Tribunal decided against the Applicant in all aspects of his claims.   He appeals.  Case management directions sending this appeal to a full hearing were given in chambers by me.  We have offered to make adjustments today to assist the Applicant in his personal presentation, have allowed additional material to be adduced and given him extra time. He has experience in making business presentations.   If we may say so, he has handled this very stressful process well and with commendable restraint.  He has helped us in understanding his arguments substantially.

The Legislation

6
The relevant provisions of the legislation are the Employment Rights Act 1996 section 98 (1) and (2) which deal with the reason for dismissal and 98(4) which deals with unfairness

“98 (1)
In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it is for the employer to show –


(a)
the reason (or, if more then one, the principal reason) for the dismissal, and 


(b)
that it is either a reason falling within subsection (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.

(2)
A reason falls within this subsection if it –


(a)
relates to the capability or qualifications of the employee for performing work of the kind which he was employed by the employer to do,

(b) relates to the conduct of the employee, or

(c) …


(d)
is that the employee could not continue to work in the position which he held without contravention (either on his part or on that of his employer) of a duty or restriction imposed or under an enactment.
(3)

...


(4)
Where the employer has fulfilled the requirements of subsection (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reasons shown by the employer)-


(a)
depends on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee, and



(b)
shall be determined in accordance with equity and the substantial merits of the case”.

7
Disability is catered for by the Disability Discrimination Act 1995 Sections 5(1), (2) and (5) and 6(1)


“5
(1)

For the purposes of this Part, an employer discriminates against a disabled person if –





(a)
or a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not  or would not apply; and





(b)
he cannot show that the treatment in question is justified



(2)
For the purposes of this Part, an employer also discriminates against a disabled person if –




(a)
he fails to comply with the section 6 duty imposed on him in relation to the disabled person; and





(b)
he cannot show that his failure to comply with that duty is justified.



(3)
.....



(4)
.....



(5)

If, in a case failing within subsection (1), the employer is under a section 6 duty in relation to the disabled person but fails without justification to comply with that duty, his treatment of that person cannot be justified under subsection (3) unless it would have been justified even if he had complied with the section 6 duty.


6.
(1)
Where –




(a)
any arrangements made by or on behalf of an employer, or




(b)
any physical feature of premises occupied by the employer,



place the disabled person concerned at a substantial disadvantage in comparison with persons who re not disabled, it is the duty of the employer to take such steps as it is reasonable, in all the circumstances of the case, for him to have to take in order to prevent the arrangements or feature having that effect.



The Tribunal clearly directed itself by reference to those relevant provisions.

The Facts

8
The Respondent is a world wide corporation highly profitable in the manufacturing distribution of business machinery and software.   It employs 23,000 in the United Kingdom including 350 in its HR department which wins the awards for world class performance.  The Applicant was employed by the Respondent at its Portsmouth Centre as a business support manager on a salary package of £79,000.00 a year for 31 years from 1970 until his dismissal on 26 February 2002.   On that date he was awarded a pension with maximum discretionary top-up giving him 43% of his final salary.  

9
He was highly qualified and exceptionally highly regarded with the ability, as it was put, to walk on water. He is a perfectionist and a workaholic. Sadly he suffers from chronic depression in respect of which medication enables some control to be made.   He is disabled within the meaning of section 1 of the Disability Discrimination Act.

10
The Employment Tribunal resolved a dispute to find that he informed the Respondent of his disability on 10 November 2000, although he himself was under stress from 1997.  The Employment Tribunal appears to accept that there appeared to be no factors or manifestations of that condition prior to that date.

11
The Employment Tribunal made very strong criticisms of the procedure adopted by this corporation see paragraph 55.  These are, however, in the context of attempting to provoke good practice within the Respondent and are seen by us and we hope by the parties as careful guidance to the Respondent about its handling.  Nevertheless, the tribunal made the decision that the Respondent did not unfairly dismiss or unlawfully discriminate against the Applicant.

12
The Applicant had considered himself to be under stress and had decided to take medical advice.  He was advised to have himself admitted as an in patient in the Priory Clinic.   At the time this was going in the Autumn of 2000, reorganisation was on en train in the Respondent’s business. The principle actors in this case are Mr Richard Gordon, Miss Maree Pearson and Dr Juli Beaumont amongst about 15 witnesses who gave evidence.  

13
Mr Gordon was the person in charge of the Applicant.  The Applicant regarded him as a bogey man who was the cause of all his troubles and sought to avoid further contact with him.  From 27 November 2000, the Applicant was on sick leave.  Having gone to the Priory Clinic, he never did return to work for the Respondent.  Although in March 2000 he felt he was able to come to work that was not the prognosis and there was no prospect on the medical evidence of his returning to work in the foreseeable future.  

14
The options available to the Respondent now were limited to financial termination including the ill-health retirement scheme and what has been described as the ex gratia or severance package.  The latter was not available because the Applicant did not meet the qualifications, principally that he was able to work anywhere.  Thus the former was the one advocated.   It is a scheme which is provided across the Respondent’s empire within the United Kingdom.  It contains a discretionary element to top up the benefits by 100% which the Applicant, through his successful petitioning of those responsible for its administration, was able to achieve in full. 

15
The Applicant was unwilling to sign the relevant forms.   The Respondent was faced with what it regarded as an impasse and decided to activate the procedure in any event.  There was no alternative position available for the Applicant.   As a result of his notifying the Respondent of his condition the Applicant contends that a number other events took place attributable to that notification or at least to his condition.

16
The Tribunal made findings specifically on each one. We hope we will do no disservice to the Applicant by saying that there are some smaller parts of the Applicant’s claim.  The principal parts are the decision to administer the ill-health retirement scheme to him and the way it was done, and the reorganisation of the department in which the Applicant was engaged.  

17
The Tribunal decided against the Applicant’s on all of the subsidiary aspects of his disability discrimination complaints and they have not been advanced before us in any significant form today and so we say no more about it.  The Tribunal considered whether or not the Applicant had been treated less favourably by reference to a named comparator put forward by the Applicant namely Mr Paul Clark and decided that he was not.  It also considered whether he had been so treated in respect of a hypothetical comparator.   

18
The Tribunal in a passage which Mr Sendall on behalf of the Respondent acknowledges is not carefully worded, indicated that it had not paid a good deal of attention to the duty to consider a hypothetical comparator.   It decided that there had been no less favourable treatment at all and thus felt itself able to dispense with a detailed analysis of a hypothetical comparator.   The Tribunal recorded the submissions of both of the parties at the end of its reasoning and as we have indicated dismissed all of the Applicants case.  

The Submissions
19
The Applicant submitted today that the Employment Tribunal had erred in law because at the centre of his complaint was his contention that he was dismissed not for his incapacity but as a part of a vendetta against him and in order to give incentive bonuses to others in his department.  The vendetta was a personal campaign and the incentive bonuses could not be awarded to others in the department until he was dismissed.

20
The Tribunal should have acknowledged that the Respondent should have made an adjustment for him: that adjustment was that he should be provided with a new manager and a new job content.   His return to work was not taken seriously because of a libellous email circulated by a senior officer of the company which would have a bearing upon his case.  It was totally unreasonable for the Employment Tribunal not to accept the Applicant’s case in respect of this email and its consequences. 

21
The Tribunal erred in that it failed to recognise the responsibility of the Respondent under section 5(5) of the Disability Discrimination Act and section 6 to make reasonable adjustments.  He could have successfully returned to work and the Tribunal was wrongly looking at equivalent positions rather than returning to work with sufficient adjustments.  He was a top performer and it was inconceivable, and thus perverse, for the Employment Tribunal not to have found that there was failure to make reasonable adjustments when the Respondent here did not allow his return to work.  Further there should have been a fair warning and an improvement offered to him so that he could prove his fitness to work.

22
He should have been offered, and this is at the centre of his case, not only the ill-health retirement package but the ex-gratia payment as well.  The Tribunal failed to deal with his case on hypothetical comparison and got the wrong test in applying the date of knowledge.

23
On behalf of the Respondent, it is contended that the Applicant would never have been fit to return to work at the Respondent.  The essential simplicity of the case was that of the two financial outcomes, the Applicant was ineligible for the ex-gratia disability plan and the ill-health early retirement was exercised in his favour together with maximum discretionary elements.

24
The Respondent had no alternative once an impasse had been reached but to take the action which it did.  The Tribunal had correctly decided that there was no less favourable treatment to the Applicant and it did not err in its approach on detailed analysis to the hypothetical comparator.

The Legal Principles

25
The legal principles appear to us to emerge from the following authorities.  

26
A Tribunal must provide sufficiently detailed reasons to show its thinking and its findings:  Meek v City of Birmingham District Council [1987] IRLR 250.

27
An employer should take such steps as are sensible according to the circumstances to consult an employee and to discuss with him or her and to inform themselves of the true medical condition before acting upon a decision to dismiss: East Lindsey District Council v Daubney [1977] IRLR 181 and 184.

28
Where there is a lack of proper current medical evidence, a Respondent will not act fairly and may discriminate unlawfully and be guilty of failing to make reasonable adjustments, if it fails to obtain the necessary opinion.   Reasonableness includes tests similar to those in the unfair dismissal regime: Jones v Post Office [2001] IRLR 304.

29
An Employment Tribunal may err if it decides that a dismissal on the basis of permanent incapacity for medical reasons disqualifies an Applicant from some but not all relevant employment. 

30
In deciding whether employers meet pre-dismissal obligations, in the context of a well developed ill-health procedure, to make reasonable adjustments under section 6, a Tribunal must consider the extent to which, if at all, adjustments proposed by the Applicant could have overcome medical symptoms which otherwise prevent a return to work: Fu v London Borough of Camden [2001] IRLR 186.

31
In deciding whether a reason for less favourable treatment does not or would not apply to others, it is simply a case of identifying others to whom the reason for the treatment does not, or would not apply.  The test of less favourable treatment is based on the reason for the treatment of the disabled person and not on the fact of the disability: Clark v Novacold [1999] IRLR 318.

32
In a case where it is contended by a Respondent that it operated its standard procedure, the Tribunal should consider whether the Applicant was refused the particular benefit for a reason which related to his disability rather than whether he was receiving what was ordinarily due to him for that reason: London Clubs Management Ltd v Hood [2001 IRLR 719.

33
In considering whether an employer discriminated unlawfully, the test of whether it knew of the disability is objective and includes an examination not only of the actual knowledge of the Respondent but of factors which might indicate the manifestation of such a condition without the employer expressly being told of it: H A Heinz v Kenrick [2000] IRLR 144.

Conclusions

34
We look at and apply those principles to the issues before us. In so doing we have decided that the arguments of the Applicant’s should be rejected and we uphold those of the Respondent.  The Employment Tribunal’s reasoning is clear and is set out both in its findings of fact and in its conclusions having had its attention drawn to each of the relevant statutes.  Its conclusions flow from those findings on each point individually and holistically. We reject the contention that this judgment was below the standard in Meek.   

35
The Applicant has not identified to us an error of law in the Tribunal’s finding that the Respondent did not behave unreasonably contrary to section 98(4).   It carried out as much investigation as was reasonable on the medical condition of the Applicant and followed the procedures which were in place within its work place. It did that imperfectly but not so imperfectly as to condemn it against the standards of a reasonable employer, for the Tribunal was at pains to set out its criticisms of the Respondent which we have referred to above by reference to its paragraph 55.   The reason for dismissal was incapacity and was not to do with either a personal vendetta or an attempt to ensure the bonus was paid to others.   Thus we reject the Applicant’s case in respect of unfair dismissal and turn to the disability claim. .

36
It must be borne in mind that there was no obligation upon the Respondent to make the ex-gratia payment under the disciplinary plan.  The Applicant was treated in common with all others eligible or, as it happens, ineligible for the scheme.  There was no less favourable treatment.  The exercise of comparison as we have hinted at above appeared at first sight to be inconsistent with the approach in Heinz.   Nevertheless, given that the Tribunal had decided that there was no actual communication and no actual knowledge of the Applicant’s condition and there were no other factors, or manifestations of the condition, its decision in relation to date of knowledge cannot be faulted.  No question of law therefore arises on this issue. The Employment Tribunal has given reasons for its factual finding about the date of knowledge.  

37
As to the complaint that the Respondent failed to make an adjustment, the Tribunal had very clearly in mind the medical outlook for the Applicant and the material which was available to the employer.  In substance, that was supported by the jointly contracted opinion of the consultant psychiatrist.  The failure to make an adjustment so as to allow for the Applicant to have a new manager and a new job was a matter put before the Employment Tribunal but its conclusion that there was no breach of the statute cannot again be faulted.  

38
As we have indicated above, no special point was made to us in the submissions made by the Applicant about the 10 or so other individual aspects of disability discrimination which he argued before Employment Tribunal and which all failed and so we say no more about those except to dismiss such parts of the appeal as might relate to those.  

39
We thank Mr Bank very much for his careful approach to our proceedings today and Mr Sendall too for his very fair understanding of the issues which needed to be presented to us.  The appeal is dismissed.
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