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HIS HONOUR JUDGE J MCMULLEN QC
1 This case is about unfair dismissal compensation, disability discrimination and Employment Tribunal procedure.  The judgment represents the views of all three members.  We will refer to the parties as Applicant and Respondent.

Introduction
2 It is an appeal by the Respondent in those proceedings against a Reserved Decision of an Employment Tribunal sitting over seven discontinuous days between 14 June 2001 and 30 December 2002 at Nottingham, Chairman Mr C J Goodchild.  It was registered with Extended Reasons on 20 February 2003.  The Applicant was represented there and here by Mr T Jayne of the Rutland Citizens’ Advice Bureau, the Respondent by Dr Peter Marks of Counsel.  The Applicant claimed constructive unfair dismissal and disability discrimination.  The Respondent contended the Applicant resigned.  It denied the Applicant was disabled and it knew of any relevant condition.  It denied disability discrimination.

The Issues
3 The issues were defined by the Employment Tribunal as:

(1)
direct disability discrimination
(2)
failure to make reasonable adjustments

(3)
constructive unfair dismissal.  

4 The Employment Tribunal conducted a Preliminary Hearing into the issue of disability and found that the Applicant was disabled by claustrophobia.  There is no appeal against that Decision.  It decided that the Respondent discriminated against the Applicant on the grounds of disability both directly and by reason of failure to make reasonable adjustments.  In respect of those findings it awarded the Applicant a sum of £4,101.59 by way of injury to feelings.  In respect of unfair dismissal it upheld the claim of constructive unfair dismissal and awarded the basic award of £1,466.88 and compensation amounting to £13,847.30.  It held that the Applicant had failed to mitigate in full her loss and reduced the losses in respect of unfair dismissal compensation to £10,898.41.  It awarded her in total £15,000.  There is no appeal against the finding against her of failure to mitigate her loss.

5 The Respondent appeals against the findings of unlawful discrimination and unfair dismissal.  Directions sending this appeal to a Preliminary Hearing were given in Chambers by the President, and at a Preliminary Hearing by His Honour Judge Levy QC and Members concerning the re-amendment of the Notice of Appeal and in due course a Meeting for Directions was held to deal with an application to adduce the Applicant’s medical notes.  I heard this application and dismissed it for reasons then given.  There was no appeal.  

The Legislation
6 The Disability Discrimination Act defines disability as follows: 

“1
Meaning of “disability” and “disabled person”

(1)
Subject to the provisions of Schedule 1, a person has a disability for the purposes of this Act if he has a physical or mental impairment which has a substantial and long-term adverse effect on his ability to carry out normal day-to-day activities.

(2)
In this Act “disabled person” means a person who has a disability.

3
Guidance


(1)
The Secretary of State my issue guidance about the matters to be taken into account in determining –

(a)
whether an impairment has a substantial adverse effect on a person’s ability to carry out normal day-to-day activities; or

(b)
whether such an impairment has a long-term effect.

7 That is to be combined with Schedule 1 which gives further directions on the treatment of the elements within Section 1 and so far as our case is concerned it is Schedule 1 paragraph 6(1) which is said to be relevant:

“An impairment which would be likely to have a substantial adverse effect on the ability of the person concerned to carry out normal day-to-day activities, but for the fact that measures are being taken to treat or correct it, is to be treated as having that effect.”

8 Discrimination by employers against employees is described in Section 4 and the meaning of discrimination is found in Section 5(1):

“5
Meaning of “discrimination”


(1)
For the purpose of this Part, an employer discriminates against a disabled person if –

(a)
for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply; and

(b)
he cannot show that the treatment in question is justified.


(2)
For the purposes of this Part, an employer also discriminates against a disabled person if –

(a)
he fails to comply with a section 6 duty imposed on him in relation to the disabled person; and

(b)
he cannot show that his failure to comply with that duty is justified.”

9 The reference there to a Section 6 duty refers to what is generally described as the duty to make reasonable adjustments.  In fact it is a duty under Section 6 to take certain steps, and again relevant to these proceedings is the following:

“assigning him to a different place of work …”

10 There is a duty to pay attention to relevant guidance issued by the Secretary of State and also to consider the Code of Practice.  The relevant provision of the Code of Practice is paragraph 3(2) which provides as follows:

“It will probably be helpful to talk to each disabled person about what the real effects of the disability might be, or what might help.  There is less chance of a dispute where the person is involved from the start.  Such discussions should not, of course, be conducted in a way which would itself give the disabled person any reason to believe that he was being discriminated against.”

This indicates that people should not make assumptions about a person’s disability.  In addition there is an obligation placed upon employers by The Health and Safety at Work (Consultation with Employees) Regulations 1996, Regulation 3, which provides in relevant part as follows:

“3
Duty of employer to consult

Where there are employees who are not represented by safety representatives …the employer shall consult those employees in good time on matters relating to their health and safety at work and, in particular, with regard to ….

(a)
the introduction of any measure at the workplace which may substantially affect the health and safety of those employees”

11 Turning to unfair dismissal provisions, Section 95 of The Employment Rights Act defines constructive dismissal:

“the employee terminates the contract under which he is employed (with or without notice) in circumstances in which he is entitled to terminate it without notice by reason of the employer’s conduct.”

12 Unfair dismissal generally is dealt with by Section 98(1) which requires an employer to show a reason for dismissal, and by 98(4) which requires a Tribunal to consider fairness.  Section 123 deals with compensation following an unfair dismissal and provides as follows:

“123
Compensatory award

(1)
Subject to the provisions of this section and sections 124 [, 126, 127 and 127A(1), (3) and (4)], the amount of the compensatory award shall be such amount as the tribunal considers just and equitable in all the circumstances having regard to the loss sustained by the complainant in consequence of the dismissal in so far as that loss is attributable to action taken by the employer. 

…

(6)
Where the tribunal finds that the dismissal was to any extent caused or contributed to by any action of the complainant, it shall reduce the amount of the compensatory award by such proportion as it considers just and equitable having regard to that finding.”

13
 Disability Discrimination Act Section 8(3) states:

“Where a tribunal orders compensation under subsection (2)(b), the amount of the compensation shall be calculated by applying the principles applicable to the calculation of damages in claims in tort or (in Scotland) in reparation for breach of statutory days.

Employment Tribunal Directions
14
The Employment Tribunal did not direct itself by express reference to any of the above provisions except to paragraph 4(1) of Schedule 1 in its first Decision or to any authority.  It did, however, remind itself that it had to look at the statute, the code and the guidance. 

The Facts
15 The Respondent is a well know firm of solicitors in Leicester, long established as a general law practice with an established clientele.  It occupied an old building which was certainly not custom built.  The Applicant is a legal secretary who had worked for firms in Leicester for most of her career.  She was employed by the Respondent from 29 March 1989.  The Applicant, from an early stage, had described herself as a claustrophobe.  That had not registered with her employers.  On the other hand it was well known that she required to work in a room which was airy, light and had open windows at all times.  She had ‘a splendid room’ to herself.  It was well known that these were her requirements.  The firm required that room in 2000 for use for its clients and initially approached the Applicant about this matter.  She made complaints about the suggestion that she move to a different room.  The complaints were not listened to.

16 Towards the end of 2000 the decision was made by the firm to restructure its deployment of staff to its accommodation.  On 12 December 2000 the relevant partner, Mr De Voile, discussed the move again with her.  The Tribunal found that at this point, if not earlier, the Respondent was aware that she had claimed to be claustrophobic.  Over the Christmas period the move took place.  

17 The Applicant returned after the Christmas break and discovered that an office had been allocated to her.  The office was small, cramped, and there was difficulty with windows and the door.  The Applicant gave evidence which was fully accepted by the Employment Tribunal that as a result of this she suffered a serious panic attack which resulted in her becoming physically ill and having to rush from the building.  She went home in distress.  Over the next few days she made efforts to make a proper complaint about her disablement, as she saw it, and to ask the Respondent to make proper adjustments which would have included, for example, her moving to a lighter or better ventilated room.  The Tribunal said at that point the dispute line appears to have become well defined.  

18 The consequence of the panic attack was the Applicant was signed off sick with anxiety from 3 January 2001, which was her last day of work.  On 8 January her general practitioner wrote to the Respondent as follows:

“She came to see me on 3/1/01 stating that she had had to leave work due to anxiety brought on by claustrophobia.  She told me that she had been moved to a smaller office.  I feel that is was the cause of the anxiety.

I feel that she will be unable to work in this situation and I would be grateful if she could be found more spacious offices to work from.”

19 That letter was ignored by the partners in the firm.  They took the view that the Applicant was simply sulking because she was moved from a large to a smaller office.  The Respondent failed to recognise the serious condition which the Applicant was reporting.  The firm did not recognise that the Applicant had a real problem which caused very serious concern.  It did not consider adjustments which could have been made, as suggested by the general practitioner, and continued to take the view that the Applicant was not presenting as a disabled person.  As a result, the Applicant resigned on 29 January 2001 citing both continuing problems over holiday entitlement and the change of her accommodation.  There was a curt acknowledgement.

20 The Applicant’s medical history was contained in medical records which were given to a jointly appointed expert, Dr Koch, to examine.  Dr Koch is a Clinical Psychologist.  He examined the Applicant against the background of her medical records which had been handed to him by Mr Jayne on the Applicant’s instructions so that he could prepare his report.  The records indicate a continuous period of treatment, at least since 1986, for various problems which might be described as ‘non-physical’.  In 1989 she reported claustrophobia but did not want to see a physiatrist.  The Consultant’s opinion was that the Applicant had had a panic attack as she reported and that her history contributed to her psychological problem, which is claustrophobia.  The Applicant’s general practitioner wrote a report on 16 May 2001 indicating that the Applicant was not receiving medication for claustrophobia as it was particularly ineffective for that condition.  She was presently provided with psychotherapeutic support.  He confirmed the summary of the records which had been made available to Dr Koch in due course.  

21 The Tribunal decided that the move of the Applicant from her existing room to the new room constituted an act of direct discrimination given that the Respondent knew that the Applicant was claustrophobic and that she is disabled as a result.  That is a finding under Section 5(1).  It also decided under Section 5(2) that the Respondent had failed to make reasonable adjustments following the panic attack.  The Tribunal said this:

“… It would have been so easy for the Respondent to have either asked for a proper medical report and then discussed positively and proactively the adjustment that could be made.  We have no doubt that adjustments could have been made as this was a big building and there were areas in which the Applicant could have felt more comfortable.… But nothing of this was done.”

22 The Tribunal referred to the Act and Guidance as imposing upon an employer a proactive duty to do just that in the case of a disabled person.  The Respondent was at fault in failing to make reasonable adjustments.  That was a finding under Section 5(2).  In respect of injury to feelings, which was the only award it made (paragraph 4 above), it described the award as being within the lower band, but at the higher end of it.  As to constructive dismissal, the Tribunal assessed the compensation (ibid) saying:

“It seems to us it follows like night to day, that if an employer fails to obey his obligations under the Disability Discrimination Act, that is a fundamental breach of the contract of employment.  It follows, therefore, that its failure to answer the problems raised in the correspondence following her panic attack, amounted to conduct which entitled the Applicant to walk away from the contract.  There had been a constructive dismissal unfair dismissal.”
The submissions
23 On behalf of the Respondent, Dr Marks has addressed each of the five issues which were carefully laid out at Judge Levy QC’s Directions Hearing.  He contends that there was a failure in natural justice by the Tribunal’s refusal to order the handing over to the Respondent of the medical notes.  Secondly, there could not be a finding of a failure to make reasonable adjustments without reference to the Applicant’s own medical history and the expert evidence provided by Dr Koch.  Thirdly, there had been insufficient attention by the Employment Tribunal to the principles set out by the Court of Appeal in Sutherland v Hatton [2002] IRLR 263, in that a number of practical propositions advanced in that case had not been complied with.  Fourthly, the Tribunal had erred in holding that there was a fundamental breach of contract.  Fifthly, that the Employment Tribunal failed to give any due regard to the expert or other evidence on the issue of contribution by the Applicant to her own dismissal thus leading to a reduction in the contribution.  

24 Broadly speaking, Dr Marks contended that the Applicant should have followed the advice she was given in 1989 which is consistent with guidelines given under  ICD-10, the Classification of Mental and Behavioural Disorders, by the World Health Organisation, so that she would have got better and not been exposed to risks of claustrophobia.  It was unfair for the Tribunal not to make available the notes when it became clear that the Applicant had suffered a different complaint relating to her palate which would, he said, have made a difference to the diagnosis of claustrophobia.  It could not be said that the Applicant’s condition of claustrophobia caused her disability when she was suffering from palatal dysfunction, an issue which only arose at the end of cross-examination during the final day of the hearing.  It was contended that only one matter had been put forward by way of reasonable adjustment, and that was to provide a larger room for her.  The steps set out in the statute and which are required to be taken are only those which are expected to do some good.  On the issue of fundamental breach, an employer was not expected to deal with every letter sent by an employee complaining of matters and an employer should only be liable for damage it caused; if the Applicant by way of her treatment could have caused less loss that should be reflected in the award of damages.  It was contended that Dr Koch was not in the position of an agent of the Respondent and his knowledge of the notes could not be attributed to the Respondent.

25 As to contribution, Dr Marks resiled from the depiction of this as blameworthy conduct.  He expressly said no blame could be attached to the Applicant.  She made a choice.  It was contended that the Applicant did follow a grievance procedure and was off sick and it would be inappropriate for steps to have been taken by the Respondent during that period.  We should make a decision that there was a contribution to the dismissal and that compensation be reduced by fifty percent.  These submissions were made in relation to unfair dismissal compensation only.

26 On behalf of the Applicant, Mr Jayne contended that there was no breach of natural justice for Dr Koch had been in possession of the relevant records, and if he had felt that his expertise did not extend to any matter relating (if it were there) to palatal dysfunction he could have said so and did not.  In any event, the material was adduced during cross-examination and was appropriate for review but not for appeal.  As it happened, an application was made for new evidence to be adduced at the Directions Hearing which was refused and was not the subject of an appeal and therefore the matter was closed.  The Tribunal paid full attention to the medical evidence and to the principles in Sutherland (above).  As to fundamental breach of contract, it was the duty of care owed by an employer required it to monitor its employees and to provide a safe working environment, not to destroy the relationship of trust and confidence, which the action of the Respondent plainly did in December 2000, and by its failure to deal with her GP’s request for a change of environment.  The Tribunal had made a correct decision on fundamental breach of contract.  As to contributory fault, it is accepted that the Tribunal made no specific finding on this matter, but the facts are plain and there was no contributory fault in the form of blameworthy conduct as required by Nelson v BBC (No 2) [1979] IRLR 346 at 285.

The Legal Principles
27 As we understand them the legal principles as emerging from the authorities are as follow.

28 Sutherland (above) laid down practical propositions for answering what was described as a threshold question – see paragraph 43, Lady Justice Hale giving the judgement of the Court:

“An employer is generally entitled to take what he is told by his employee at face value, unless he has good reason to think to the contrary.  He does not generally have to make searching enquiries of the employee or seek permission to make further enquires of his medical advisers.”

29 A tribunal approaching the issue of discrimination should follow the guidance given by the Employment Appeal Tribunal in Goodwin v The Patent Office [1999] IRLR 4 at paragraphs 19-22.  

30 Where a doctor or medical practitioner is in possession of medical notes it will generally be assumed that permission is given for that adviser to read them – see London Borough of Hammersmith and Fulham v Farnsworth [2000] IRLR 691 EAT where the headnote provides per Charles J:

“The employers’ self-denying practice of not making further inquiries of their occupational health physician as to the medical history of a job applicant after receiving a report was not justified by reference to a duty of confidence owed by the employers to the applicant.

A duty of confidence is one which prevents the holder of confidential information from using it or disclosing the information for purposes other than those for which it has been provided without the consent of the person to whom the duty of confidence is owed.”

31 A Tribunal should pay attention to the Code of Practice and to the Guidance in making its decisions on disability and discrimination.

Conclusions
32 Applying those principles to the arguments directed to us in this case and according to the issues set out in the Directions, we have no difficulty in deciding that there was no breach in the principles of natural justice in the way in which the notes were treated.  At all times, the Applicant consented to the notes being made available to the jointly appointed expert and as a matter of practicality it seems that his perusal of the notes indicated no competing disability.  If that is wrong and the evidence of the Applicant about her palatal dysfunction were to be accorded that status, it seems to us that from the direction I made about the non introduction of these notes (on the basis that the information had been freely available hitherto) the result would have been the same.  That is, the material was in the hands of the expert and the Respondent cannot now complain that it has been deprived of an opportunity of a fair hearing by reason of the failure of the Tribunal to order that they be disclosed to it.  Generally speaking, matters before a Tribunal and a court should be available to both parties but in this case the decision was that there should be an examination by a consultant psychologist and a report produced and obviously materials that are of confidence to the Applicant but are seen by the consultant become in a sense disclosable.  We are confident that had there been something in the notes which caused serious concern to the consultant he would have said so.  There is no injustice to the Respondent by the decision the Tribunal made.  We take account of the decision in Farnsworth (above) in indicating that although this consultant was not an employee of the Respondent it was on the initiative of the Respondent that this consultant was appointed.  

33 As to the finding that the Respondent failed to make reasonable adjustments, we consider there was an ample basis upon which the Tribunal could make its decision.  In a sense, this is the opposite of the normal case where reasonable adjustments are claimed to have been made.  The Applicant was, as the Tribunal put it, working happily in her large airy room until required to move to cramped conditions.  In other words, an adjustment was made knowing that the Applicant was claustrophobic which in fact made things worse for her and could be expected to do so.  The principal finding by the Tribunal is that the Respondent failed to make reasonable adjustments after her panic attack.  That finding if justified by the evidence as to what her general practitioner was suggesting and as to its own common sense about what steps could have been taken, which we have reported above.  Thus, we reject the contention that the Tribunal failed to pay regard to the Applicant’s history and to the medical evidence in deciding that the Respondent had failed in its duty.  

34 As to the failure of the Tribunal to consider the guidance in Sutherland (above), we are grateful to Mr Jayne for creating a concordance which ties the propositions in Sutherland to our own case and thus, by reference to his Skeleton Argument we agree with him:

“3
We submit that the ET did not err in law in failing to consider sufficiently or at all the principles laid down in the case of Sutherland and Hatton paragraph 43.  Let us review the threshold questions posed by paragraph 43.

(i)
Paragraph 43(3).  The Respondent had left her previous employment because of her impairment, therefore it is inconceivable that this would not be at the forefront of her considerations in seeking alternative employment.

(ii)
Paragraph 43(5)(a).  The Respondent was not complaining about an excessive workload but about the nature of her working environment.

(iii)
Paragraph 43(3) and (5)(b).  There was evidence that the Respondent had a particular problem and there was knowledge of her condition by the partners in the firm.

(iv)
Paragraph 43(5)(b) and (7).  By insisting that the Respondent move offices the Appellant directly contributed to the situation that triggered the claustrophobic attack.

(v)
Claustrophobia is a subjective condition therefore the size of the office is not always the answer to the problem.

(vi)
Paragraph 43(8).  The employer did not take steps to avoid harm to the Respondent, therefore there was a breach of duty.

(vii)
Paragraph 43(9).  The size of the operations could have accommodated alternatives i.e. office share including other office combinations.

(viii)
Paragraph 43(11).  There was no confidential advice service available.

(ix)
Paragraph 43(14).  The evidence before the Employment Tribunal established that it was a breach of duty that caused the harm.

(x)
Paragraph 43(15).  Claustrophobia is the only cause in these circumstances.”

That, it seems to us, is a complete answer to the criticism made by Dr Marks about the failure to pay attention to it.

35 Turning then to whether there was a fundamental breach of contract, going to the root of the employment relationship entitling the employee no longer to continue to work.  Again, the Tribunal assessed this matter against the factual background of a failure to deal with the Applicant’s disability and to deal with her claim made by her in various forms and by her general practitioner from at least 8 January until 29 January when she left.  We are told there is a grievance procedure but that it formed no part of the findings before the Employment Tribunal.  It seems to us as a matter of fact and degree that the Tribunal was entitled to hold that in the light of the suggestions made by and on behalf of the Applicant in early January, the Respondent’s failure to consider them, gave the Applicant grounds to consider that the employment relationship was at an end, as she did.  

36 We reject the contention that the Tribunal erred in finding there was no fundamental breach of contract.  The Tribunal based this upon the breaches of the Disability Discrimination Act 1995, but it also has to be borne in mind that there were further considerations such as the failure to consult the Applicant under Health and Safety Regulations and the breach of the Code.  Thus, a fundamental breach occurred pursuant to Section 95(1)(c) of the Employment Rights Act 1996. The Tribunal made the correct decision in deciding that that was a constructive dismissal.  It appears to us that that finding relates to unfair dismissal and not to the Disability Discrimination Act.  

37 We turn then to the issue of compensation.  As we have indicated, all of the financial losses are attributed to the constructive unfair dismissal.  The Tribunal did not mention contributory fault.  Nelson v BBC (above) is authority for the proposition that contributory fault must involve blameworthy conduct.  Dr Marks’ initial response to us was to eschew that epithet but when asked whether that destroyed his case he submitted that indeed the Applicant was blameworthy.  That change of position sits uneasily with his initial contention which we regard as genuine.  We will uphold that.  Since there was no blameworthy conduct on his own submission, contributory fault cannot arise.  

38 It needs to be mentioned that the sole contention as to contribution is this: the Applicant had, in 1989, been advised to take psychiatric advice for her claustrophobia and had declined.  Thus, eleven years later it is said that she contributed to her dismissal by her failure to take that advice and thus to cure herself of claustrophobia.  We regard that as an impossible contention, driving as it does a stake into the heart of just about every disability claim which we have seen.  In any event, the Applicant was able to manage her claustrophobia by the methods she chose in conjunction with the Respondent for ten years and is thus far removed from any failure to take advice in 1989.

39 It is thus unnecessary for us to deal with the issue raised in Fife Council v MacPhee EAT/750/00, where it appears that Lord Johnston, sitting in the Employment Appeal Tribunal, indicated in a part of his decision which was not necessary for the decision that there could, pursuant to Section 8(3) of the Disability Discrimination Act, be a deduction on account of contribution.  Since in our case the contribution argument has been directed solely at the unfair dismissal provisions, that issue does not arise for decision as a matter of law.  

40 It seems to us that although the Tribunal may be criticised for failing to deal with it, since we have been asked to exercise our power if we are wrong about our conclusion we do decide that there was no contribution and therefore no figure needs to be set by us.

Delay
41 We cannot leave this case without saying about a word about the delay.  Neither party has addressed us upon it.  As is clear from the outline chronology set out above, twenty months elapsed between the first day of the hearing and the decision.  This is wholly unacceptable.  It is unacceptable also for there to be a discontinuous sitting of seven days stretched out over most of that period.  True it is that part of the delay was caused by the difficulty in instructing an expert and it must be said that a preliminary decision was made on disability part way through.  Had the issue arisen in this case of delay we would have been required to make some decisions upon it, but since neither party complains we will say no more about it.  

42 We would like to thank Mr Jayne and Dr Marks for their submissions to us today. The appeal is dismissed.

PAGE  
( Copyright 2004

