Appeal No. UKEAT/0974/03/DM
EMPLOYMENT APPEAL TRIBUNAL
58 VICTORIA EMBANKMENT, LONDON EC4Y 0DS


At the Tribunal


On 16 June 2004
Before
HIS HONOUR JUDGE PROPHET
MS V BRANNEY
MR I EZEKIEL
(1) AON TRAINING LIMITED (formerly TOTALAMBER PLC) 
(2) MR A O'NEILL
APPELLANTS
MR IAN DORE
RESPONDENT

Transcript of Proceedings

JUDGMENT

Revised

APPEARANCES
	For the Appellant
	MS I OMAMBALA

(Of Counsel)

Instructed by:

Messrs Wacks Caller

Solicitors

Steam Packet House

76 Cross Street

Manchester

M2 4JU

	For the Respondent
	MR PAUL O'ROUKE

Consultant
Instructed by:

First Business Support

Employment Law Office

Unit 10, Newhallhey Business Centre

Newhallhey Road

Rawstanstall

Rossendale

Lancashire

BB4 6AJ


SUMMARY

Several grounds of appeal in U/D and DDA based on perversity all of which fail.  However, errors by ET in respect of awards made as against 2 respondents ie employer and individual.
HIS HONOUR JUDGE PROPHET
1.
On 4 October 2001 Mr Dore presented an application to the Employment Tribunal at Manchester complaining of an unfair dismissal, disability discrimination, non-payment of wages and wrongful deduction of wages.  He named as the Respondents Totalamber plc as the 1st  Respondent and Mr Alan O’Neill as the 2nd  Respondent.  We shall refer throughout this judgment to Respondents as being the Respondents at the Employment Tribunal.
2.
Although there were two named Respondents only one Notice of Appearance was submitted.  That was done by the solicitors then acting for the Respondents, indicating that the application of Mr Dore was to be resisted.  The Notice of Appearance names as the employer Totalamber plc but the particulars covered the defence of both Respondents.  It may be noted however that although it is denied in the Notice of Appearance that Mr Dore was dismissed there was no pleading in the alternative that if he was dismissed there was any reason for his dismissal.  The case came to be heard before an Employment Tribunal sitting in Liverpool with Miss Donnelly as the Chairman and Mr Thomas and Mr Whelan as the lay members.  Mr Dore was represented by Mr Bowie, a consultant and the Respondents by Mr Boyd of Counsel.
3.
That hearing was held on 11 - 15 August 2003 and 8 - 10 September 2003, eight days in all.  That was a long time to have passed from the submission of the Originating Application but we understand that there were some exceptional reasons for that delay.  A decision with Extended Reasons was promulgated by the Employment Tribunal on 8 October 2003.  The decision itself is presented in an unusual form.  We would have expected it to indicate essentially the outcome on the specific causes of action but instead it ranges over various issues.
4.
It is also noticeable that the Respondents have changed from the two indicated on the Originating Application and the Notice of Appearance to three by the addition of another company Totalamber Limited as the new 2nd  Respondent with Mr O’Neill transferred, as it were, to become the 3rd Respondent.  We shall return to this point in a moment.

5.
However, as we understand it the essential nature of the outcome of the case was that Mr Dore was successful on liability in respect of all his complaints.  The matter of remedy in respect of the non-payment of wages and unlawful deduction of wages was partly dealt with in that decision but a further hearing on remedy was scheduled for 21 October 2003.
6.
However, at that hearing the proceedings were further adjourned to 16 December 2003 because the representative for Totalamber Limited ie the added Respondent objected, no doubt understandably, to that company having been joined by the Employment Tribunal as the Respondent without any notice of the intention of the Employment Tribunal to do so having been served on them.  The outcome of the 16 December hearing on that matter was to review that joinder and for Totalamber Limited to be taken out as a Respondent.
7.
It seems that what happened was that at the first hearing evidence given by Mr O’Neill caused the Employment Tribunal to embark on an exercise as to the corporate history of the companies involved.  It is not entirely clear to us why they should have done that since it seems from both the Originating Application and the Notice of Appearance that at the time Mr Dore’s employment ended in 2001 his employer was Totalamber plc.  However, be that as it may that matter was duly resolved by the review.  It has however, left one legacy which has emerged as part of this appeal ie that the error in joining a further Respondent without notice even if subsequently put right on review nevertheless made the Employment Tribunal’s full decision unsafe. 
8.
Thus, it was that the Respondents reverted to those originally indicated that is to say Totalamber plc (but now renamed AON Training Limited) and Mr O’Neill.  The December hearing then went on to deal with the outstanding matters of remedy ie in respect of the findings of unfair dismissal and disability discrimination and quantification on commission.  
9.
What the Employment Tribunal appear to us to have chosen to do on unfair dismissal and disability discrimination is to have made assessment in respect of compensation.  That included a basic award, which of course could only be related to unfair dismissal, compensation for loss which could relate either to unfair dismissal or disability discrimination or both and injury to feelings which we assume could relate solely to the disability discrimination.  It would have been better, with respect, if the Employment Tribunal had made a separate assessment for each of those two causes of action ie unfair dismissal and disability discrimination and then having done that adjusted the overall compensation to take care of any overlapping.  We shall return to the matter of compensation later in this judgment.
10.
The Notice of Appeal was served on 18 November 2003 and His Honour Judge Ansell set the case down for a Preliminary Hearing.  That hearing took place in mid-February 2004 when the Respondents had a very considerable benefit of representation by Miss Amambala.  By that time the review had taken place and accordingly His Honour Judge Reid at that Preliminary Hearing was able to confirm the dismissal of Totalamber Limited from the proceedings.  Furthermore there were additional matters of appeal arising from the remedy hearing and Miss Amambala then helpfully amended the original Notice of Appeal.
11.
She has now appeared on behalf of the Respondents at our Full Hearing of this appeal.  She has apologised for the late delay in the submission of her Skeleton Argument.  Mr Dore is represented by Mr O’Rouke, a consultant who was present at the Employment Tribunal hearings or part of them when his colleague Mr Bowie was Mr Dore’s representative.  He has complained of late attention by the Respondents to the requirements of Judge Reid’s order but we are satisfied that this appeal can proceed before us.
12.
Miss Amambala says that the appeal is based essentially on perversity and bias.  We are sure that she fully recognises that both of those headings involve high hurdles to be overcome before they can be successful at an appeal before this Tribunal.  We will deal first and perhaps fairly shortly with the allegation of bias which it is suggested has tainted the findings of fact.  In particular there is an important finding of fact by the Employment Tribunal that Mr Dore did not resign from his employment as the Respondents submitted but was as he himself asserted expressly dismissed from his employment.  That was of course a finding of fact which in the usual way would be for the Employment Tribunal to decide.
13.
Miss Amambala however, submits that the Employment Tribunal was biased or misdirected itself in respect of evidence as against Mr O’Neill so that they were not fairly able to judge in resolving any dispute between Mr O’Neill and evidence from the complainant.  An affidavit from Mr O’Neill was prepared in respect of this particular submission.  It was sent to the Chairman and the lay members for comment.  There was only the briefest comment from the Chairman and none it seems from the lay members.  
14.
However, after considering this matter carefully there is in our view no substance in the submission of bias or misdirection arising from this.  Although the Employment Tribunal would see Mr O’Neill as a person who was flouting his qualification as a director and that could weigh in respect of credibility there is really nothing to suggest that that the Employment Tribunal did not deal fairly with their duty to decide who was telling the truth about the events which caused the ending of Mr Dore’s employment.
15.
In so far as there is a complaint that the Employment Tribunal was itself researching into the corporate history of Totalamber Plc we are satisfied that that arose solely as a result of evidence presented to the Employment Tribunal by Mr O’Neill and that the representatives present at the Employment Tribunal itself were aware that the Employment Tribunal was simply endeavouring to resolve matters arising from that evidence.  
16.
We turn now to the area of perversity where Miss Amambala has been able to make some telling points which she has presented to us in support of her submissions on perversity as being misdirections by the Employment Tribunal.  The first of these is in respect of the Employment Tribunal’s finding that the fifteen  employer exemption in respect of the disability discrimination did not apply.  This, we are told, only arose at the end of the third day of hearing and was not pleaded as such nor was the subject of any amendment.  Nevertheless as Miss Amambala correctly says to us the Employment Tribunal was obliged to look into that matter.

17.
On the basis that there were at the relevant time only twelve employees the Employment Tribunal would need to be satisfied that there were individual contractors working under contracts where the dominant purpose was to perform personal service.  From what we have now heard from the representatives we are satisfied that although the Employment Tribunal did not set out as they might have done any detail on the point, they were satisfied that that was so.  Consequently the fifteen employee exemption did not apply.
18.
The next challenge is in respect of the Employment Tribunal’s finding that Mr Dore was a disabled person for the purposes of the Disability Discrimination Act 1995.  It is common ground that Mr Dore is dyslexic.  Miss Amambala says that the Employment Tribunal failed to set out correctly their reasoning process as to why he was thereby a disabled person for the purposes of the Disability Discrimination Act.  She says that the Employment Tribunal was obliged by virtue of paragraph 4(1) of schedule 1 of the Disability Discrimination Act to set out into which of the various headings in that paragraph they found Mr Dore’s impairment to fall into.  It cannot be right however that if an Employment Tribunal does not record all the statutory provisions in making a finding that an applicant is a disabled person then their judgment on that matter must be overturned.  It would of course no doubt be helpful if the Employment Tribunal does make such references.  However bearing in mind that this Employment Tribunal had the advantage of an agreed medical report on the matter we are not persuaded that they overlooked that paragraph.  Although they did not say so they were in our view taking it that the impairment fell under Heading g.  Accordingly in so far as this appeal challenges the Employment Tribunal’s finding that Mr Dore was a disabled person for the purposes of the Disability Discrimination Act this appeal does not succeed.  
19.
Miss Amambala then points to the lack of any reference by the Employment Tribunal to Section 5(1) of the Disability Discrimination Act which was clearly relevant to a complaint to direct discrimination arising from dismissal.  Again, however, we are not persuaded that the Employment Tribunal did not have the relevant law properly in mind or that they erred in applying it.  In paragraph 26 of their Extended Reasons the Employment Tribunal set out their finding that Mr Dore was dismissed for a reason which related to his disability and the Employment Tribunal clearly regarded that as less favourable treatment.  From the Employment Tribunal’s findings of fact there was undoubtedly evidence to support that.
20.
Miss Amambala then turns to Section 58 of the Disability Discrimination Act and submits that the Employment Tribunal failed to indicate that Mr O’Neill, disqualified as he was from acting as a director was nevertheless either an employee or an agent for Mr Dore’s employer when he took the action that she did, and which the Employment Tribunal found constituted Mr Dore’s dismissal.  Without that, submits Miss Amambala, there could be no liability on Mr O’Neill and no vicarious liability on the employer.
21.
However, Mr O’Rouke says and we accept that at the Employment Tribunal hearing it was not challenged that Mr O’Neill was an employee of the first Respondent.  We now find that in the witness statement which he produced for the Employment Tribunal he describes himself as a worker.  It is in our view too late for there now to be an effective challenge to the Employment Tribunal’s conclusions on the liability of either of the Respondents on the basis which is now advanced to us under Section 58.
22.
Miss Amambala then points to there being tension between the finding in respect of the reason for dismissal in paragraph 26 and the reason indicated in paragraph 28 of their Extended Reasons.  But that seems to us to be a consequence of the Employment Tribunal having to ask itself different questions as to the reason for dismissal for the purposes of unfair dismissal as compared with the reason for dismissal for the purposes of disability discrimination.  The Employment Tribunal indicate in paragraph 28 that they considered that the reason for dismissal was because Mr Dore was seeking the fulfilment of promises made to him when he first joined the company. 

23.
It is apparent, if not specifically stated in the reasons for the Employment Tribunal’s decision, that that was not accepted as a valid reason for dismissal.  However, in any event as an alternative the Employment Tribunal correctly stated that the Respondents had never advanced any reason for dismissal.  That being so it must follow logically that Mr Dore was unfairly dismissed and consequently that finding by the Employment Tribunal cannot successfully be challenged in this appeal.
24.
So, we now reach a stage where so far as liability is concerned we have expressed some concern arising from the form of the Employment Tribunal’s decision and recognise that there are some gaps in the Employment Tribunal’s expressing their reasoning process, all of which Miss Amambala has resolutely attempted to exploit.  However, we find ourselves unanimously concluding that despite her impressive efforts there is nothing which we can find which surmounts the high hurdles of perversity or bias so to make the Employment Tribunal’s judgment unsafe.
25.
Finally therefore, we returned to the matter of remedy where indeed some clarification is desirable.  In particular and it is part of the appeal there are certain matters which the Employment Tribunal have indicated involve liability which could fall on Mr O’Neill which plainly cannot be right.  In particular no liability can fall on him as an individual in respect of the basic award for compensation nor indeed any compensation for loss which relates specifically to unfair dismissal.  The same also applies in respect of any liability for commission payments or non-payment of wages.  
26.
At one stage we were dubious as to whether the amount awarded for compensatory loss was properly assessed in that, as Miss Amambala says, the Employment Tribunal did not specifically indicate that they were accepting that Mr Dore’s approach to dealing with his own situation by deciding to set up his own business was one which was reasonable for him to take.  
27.
However, we are satisfied that that was what the Employment Tribunal decided and that therefore it was appropriate for them to deal with the matter of compensatory loss in the way that they did.  The Employment Tribunal was simply doing its best on limited information available to them with both parties anxious to have the matter resolved without the need for any further hearing.  The award is by no means excessive and indeed having regard to the Employment Tribunal’s findings of fact as to the treatment of Mr Dore could well be described as relatively modest.  
28.
A question has arisen as to whether the compensatory loss could relate to disability discrimination as well as unfair dismissal.  It is clear to us that by ascribing all the matters on remedy to both Respondents the Tribunal had in mind that that was the appropriate answer and we can see no reason why Mr O’Neill should not be responsible for compensatory loss arising from disability discrimination.  The position therefore appears to be this.  That so far as any matters are concerned which relate entirely to unfair dismissal then the first Respondent only is liable.
29.
So far as any matters arising out of disability discrimination are concerned ie injury to feelings and compensatory loss they fall on both Respondents as indicated by the Employment Tribunal.  In so far as there is compensation or an award in respect of matters relating to wages they fall only on the first Respondent.  Consequently the appeal is allowed to the limited extent of those adjustments being made, but otherwise the appeal is dismissed.
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