
Appeal No. UKEAT/0890/03/RN
EMPLOYMENT APPEAL TRIBUNAL
58 VICTORIA EMBANKMENT, LONDON EC4Y 0DS


At the Tribunal


On 23 March 2004
Before
HER HONOUR JUDGE WAKEFIELD
MRS M T PROSSER
MR R N STRAKER
B COOKSON & SON LTD
APPELLANT

MR TONY STOBBS
RESPONDENT

Transcript of Proceedings

JUDGMENT

Revised

APPEARANCES
	For the Appellant
	MR S BROCHWICZ-LEWINSKI

(of Counsel)

Instructed by:

Messrs Brabners Chaffe Street

Solicitors

7-8 Chapel Street

Preston PR1 8AN

	For the Respondent
	MR J BOYD

(of Counsel)

Instructed by:

Messrs Backhouse Jones

Solicitors

The Printworks

Heys Road

Clitheroe

Lancs DD7 OWD




SUMMARY
Unfair dismissal
Constructive dismissal

Second time round to fresh ET following EAT remission (Chairman dissenting) find constructive 

dismissal.  Reason argument on perversity.
HER HONOUR JUDGE WAKEFIELD
1
This is an appeal by B Cookson & Son Limited against a Decision of an Employment Tribunal sitting at Liverpool by which it was held that the Respondent to this appeal, Mr Tony Stobbs, had been constructively and unfairly dismissed.  The Decision, sent to the parties with Extended Reasons on 4 September 2003, was by a majority, the Chairman dissenting.  

2
The brief background facts, set out much more extensively in the Extended Reasons, are these Mr Stobbs was employed by the company from 17 October 1990 until 10 May 2000, latterly as Transport Manager and Warehouse Supervisor.  He resigned by letter to the company dated 10 April 2000, saying in that letter the following:

“It is with regret that I can no longer continue my employment with B Cookson Ltd.  Over the past 8 months I have had lengthy spells of performing other duties outside my position as Transport Manager in which I have been ordered by management to do.  With doing other duties the very important jobs that need to be carried out daily to ensure the Company fleet and drivers are run legally are not being done, which is a very big concern.  With the policy of the managers to run the Company with insufficient staff from time to time and their attitude towards myself there has been a breakdown in communication concerning very important matters.”
and he continues that he foresees no change in the future.  

3
In the Originating Application Mr Stobbs complained of “Breach of contract, constructive dismissal, health and safety activities and holiday pay owed”.  All the complaints, other than that of unfair constructive dismissal, were dismissed by the Employment Tribunal.  The hearing took place over four days in January and April 2003.  The Employment Tribunal panel had a further three days in Chambers.  

4
The Decision makes it abundantly clear that there were raised at the hearing, witnesses having been called on both sides, many disputed issues of fact to be determined from fundamentally conflicting evidence.  The split in the panel arose from different perceptions as to the credibility of the witnesses.  The conclusions of the majority were that the company had committed a repudiatory breach of Mr Stobbs’ contract of employment in failing to respond to, or adequately to address, the concerns he had expressed as to overloading of company vehicles, contravention of working time and rest requirements, blocking of emergency exits, and allowing him insufficient time to perform his health and safety duties.  
5
The Tribunal found that Mr Stobbs had made complaints to Directors as to these matters, had been ignored and had resigned in response.  No potentially fair reason having been shown by the company, the dismissal was unfair.  By a further finding, the majority held that Mr Stobbs had acted reasonably in the ensuing period in mitigating his loss.  A remedy hearing was ordered but has not yet taken place.  
6
In making these findings, the Employment Tribunal also considered and determined a number of other allegations that had been made by Mr Stobbs against the company which the Employment Tribunal found either not substantiated or not to be of sufficient seriousness to amount to repudiatory breaches.  Overall, the majority of the Employment Tribunal expressly favoured the evidence of Mr Stobbs over that of the company’s witnesses, where accounts differed.  There were, however, a number of issues upon which the Employment Tribunal did not make findings in accordance with the initial evidence of Mr Stobbs, as set out in his witness statement.  In some instances, this was apparently because he made concessions or retracted parts of that statement in oral evidence.  

7
The appeal against the Employment Tribunal’s Decision is essentially on three bases.  First of all, that in assessing the evidence and making findings of fact based upon it, the Employment Tribunal was inconsistent in its approach to credibility, favouring Mr Stobbs’ account on many occasions where there was no proper basis for so doing, as against the accounts given on behalf of the company.  Secondly, that in the light of the findings of fact made by the Employment Tribunal the conclusions of the majority as to there having been repudiatory breach and as to Mr Stobbs having resigned in response to that breach, are perverse.  The finding as to Mr Stobbs having properly mitigated his loss is also said to be perverse.  Thirdly, it is said that the Employment Tribunal failed to give sufficient reasons for its Decision.  
8
In the course of this appeal hearing, we have been taken by Counsel for the company in considerable detail to the various sources of evidence which were before the Employment Tribunal, these being cross-referenced to various paragraphs in the Extended Reasons and criticisms being made in respect of each of the heads that the Employment Tribunal address in their paragraphs 10 to 36 of their Extended Reasons.  Without, I hope, doing any discourtesy to the detail of the submissions, we feel able to deal with these matters broadly on this appeal.  We accept that in some respects the Decision is not expressed in language as precise as might be desirable, and there are minor typographical errors.  In substance, however, the basis of the findings of fact is the Employment Tribunal’s assessment of the credibility of the witnesses.  Such assessment necessarily involves not only what the witnesses said but their manner and demeanour in the giving of evidence, these latter aspects being ones which only the Employment Tribunal can assess.  
9
In this case the Employment Tribunal, on most disputed and central matters, believed Mr Stobbs.  It does not undermine the basis of that belief that on some aspects his evidence was not accepted or that he made, in the course of the evidence, some retractions or concessions.  Having heard and seen the three witnesses for the company, the Employment Tribunal took a largely unfavourable view of their evidence.  We have been taken today to some detailed aspects, particularly of the evidence of Margaret Cookson, but it is impossible for us to make a finding, from looking at those details, that the assessment by the Employment Tribunal was wrong or perverse, even in circumstances where their recital of some details may not be wholly accurate.  
10
We also considered the principles in the case of Meek -v- City of Birmingham District Council [1987] IRLR 250 and have reminded ourselves of the requirement that an Employment Tribunal give sufficient reasons to the parties for them to understand why they have won or lost.  In this case we are satisfied that there are such reasons.  
11
This Employment Appeal Tribunal has recently been reminded by the Court of Appeal in the case of Yeboah -v- Crofton [2002] IRLR 634 of the tests so far as perversity is concerned.  In paragraph 94 and 95 of that Decision, the Court of Appeal referred to the undesirable practice, in some cases, of re-trawling through matters of fact as though they were matters of law.  Mummery LJ said, at paragraphs 94 and 95 the following:
“94  Over the years there have been frequent attempts, consistently resisted by the Employment Appeal Tribunal, to present appeals on fact as questions of law. The technique sometimes employed is to trawl through the Extended Reasons of an Employment Tribunal, selecting adverse findings of fact on specific issues on which there was a conflict of oral evidence, and alleging, without adequate particulars, supporting material or even proper grounds, that these particular findings of fact are perverse and that therefore the overall decision is perverse. An application is often made to obtain the notes of evidence made by the chairman in the hope of demonstrating that the notes are silent or incomplete on factual points, that the findings of fact were not therefore supported by the evidence and that a question of law accordingly arises for the determination of the Employment Appeal Tribunal. 

95   Inevitably there will from time to time be cases in which an Employment Tribunal has unfortunately erred by misunderstanding the evidence, leading it to make a crucial finding of fact unsupported by evidence or contrary to uncontradicted evidence …..”
and he goes on to say that in such latter cases an appeal will usually be allowed.  
12
We have not been persuaded that any of the findings of the Employment Tribunal which led to the conclusion that the company had committed a fundamental breach of Mr Stobbs’ contract of employment were perverse.  As to the conclusion that the resignation was as a result of that breach, while we find that conclusion surprising in the light of some of the evidence, we cannot categorise it as perverse.  There was evidence from Mr Stobbs which was accepted and on the basis of which the conclusion was permissible.  There is no error in the legal analysis and we cannot say that no reasonable Tribunal, on a proper appreciation of the evidence and the law, could have reached such a conclusion.  
13
As to the finding of the Employment Tribunal that Mr Stobbs acted reasonably in mitigation of his loss we do, however, find that this was a conclusion which no reasonable Tribunal, properly directing itself on the facts as found, could have reached.  What the Employment Tribunal said on this matter is the following, starting at paragraph 35 of the Extended Reasons:
“The applicant sought alternative employment immediately following his resignation on 10 May 2000.  The applicant produced  evidence of making two applications in a period of two years, and had not applied for one position at the job centre.  The applicant’s evidence was that he spent two years looking for alternative employment and did not work full time in the nursery until the summer of 2002.  This evidence is not supported by any corroborative documentation.”
Then, in paragraph 60, they say:

“The majority believe that reasonable job searches were made and that it was reasonable initially to seek a similar position and remuneration to that held, and that it was not unreasonable to spend some time assisting his wife at the start of the business which was likely to take years to establish profitably and be capable of supporting his wife and himself.”
This, we are satisfied, was a perverse conclusion.  We set it aside and remit it for re-hearing at the remedies hearing.  To that extent only this appeal is allowed.  
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