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SUMMARY
Whether the employers identified the correct ingredients of the misconduct with which the employee was charged; whether there was any material unfairness in the procedure leading to the employee’s dismissal.
THE HONOURABLE MR JUSTICE RIMER
1.
This appeal, by Mr Mohamed Katchi, is against the reserved decision promulgated on 5 April 2004 of an employment tribunal sitting at Leicester over three days in November 2003 and February and March 2004 and chaired by Mr A. Walker. Mr Katchi was the applicant. The respondent was his former employer, Royal Mail Group plc (“RMG”). By his originating application, presented on 24 July 2003, Mr Katchi claimed he had been unfairly dismissed and asked for reinstatement. RMG’s case was that he had been fairly dismissed for gross misconduct. That is what the tribunal unanimously held. By his appeal, Mr Katchi challenges that decision on two main grounds. He was represented before us, as before the tribunal, by Mr John Cartwright. RMG was represented before the tribunal by Miss K. Newell, its solicitor, but before us it was represented by Mr Keith Bryant. 

The decision of the employment tribunal

2.
Mr Katchi is 40. He had been employed by RMG as a postman/driver since 12 September 1984. He worked at Leicester. RMG summarily dismissed him on 2 May 2003 for gross misconduct, namely causing “wilful delay of mail” contrary to RMG’s Conduct Code. This arose out of an incident on 9 April 2003. He had agreed to do a period of overtime consisting of a merged delivery to be shared with two other postmen: each was to do a third of the delivery. Overtime was a contractual obligation on the part of RMG employees. Mr Katchi returned to the sorting office after his first normal delivery. His share of the overtime post was not yet ready for delivery. During the course of the remainder of his normal delivery, he decided not to do the agreed overtime delivery. He tried, but failed, to make contact with his manager to say he had changed his mind about doing it. When he had finished his normal delivery, he simply went home, leaving his share of the overtime delivery undelivered. 

3.
As a result, Mr Katchi attended a fact-finding interview the following day, 10 April, with his line manager, Mr Mayes. He was accompanied by a friend, Mrs Howard. The notes of that interview produced by Mr Mayes record that Mr Katchi accepted that he had agreed to return to the sorting office following his normal delivery in order to do the overtime delivery. They record that he said that as he still “had a lot of stuff left from the first [delivery]” he rang Graham Anderson (a postman doing another third of the overtime delivery) to say he was not going to do the overtime. As to why he did not call Mr Mayes to tell him this, Mr Katchi is recorded as saying that he tried to do so once but the line was engaged. He is recorded as saying he got back to the sorting office from his normal delivery at about 12.30 pm, when he handed in his van keys. To Mr Mayes’s further question why he did not inform either himself or Mr Taylor that he was not going to do his overtime, he is recorded as saying that he thought that Mr Anderson would pass the message on so there was no need. He is recorded as agreeing that postmen were expected to work overtime commitments save in exceptional circumstances but as again saying that he thought his message would have been passed on. 

4.
Mr Mayes later added a footnote to his notes, after speaking to Mr Anderson. It was to the effect that Mr Katchi did telephone Mr Anderson on the morning of 9 April, but told him only that he was not keen to do his overtime: he said nothing about not doing it or about passing messages on. Mr Mayes signed his note of the fact-finding interview, but Mr Katchi was not asked to do likewise.

5.
On 11 April, Mr S.R. Whitmore, the City Delivery Manager at Leicester, wrote to Mr Katchi charging him with “Wilful Delay of a 1/3rd of South 35.” He told him he should attend a formal conduct interview with Mr Whitmore on 14 April at which he could be accompanied by a colleague or union representative. He enclosed copies of documentation he would be referring to when considering his decision (the letter does not identify what it was). He warned that dismissal was a possible outcome if the charge was substantiated.

6.
Mr Katchi attended that interview on 14 April. He was accompanied by a union representative, Mr Connolly, from the Communication Workers Union (“the CWU”). Mr Whitmore conducted the interview. According to the typed notes of it (which Mr Whitmore and Mr Katchi both signed as correct), Mr Katchi agreed he had volunteered to do a third of the delivery. As to why he had not contacted his manager to say he was not going to do it, he said he had twice tried to call him but had failed because the number was engaged. But he had called Mr Anderson and had given him a message to pass on and he said he thought he would have passed it on. He said that when he returned to the sorting office, the priority service locker was closed so he left his keys on the window ledge. He looked in the manager’s office but no one was there. He was not sure what time it was. As he could not find a manager, he did not tell anyone that he was not going to do the delivery. He was asked whether he was sure there was no manager in the office and replied that he only “peeped” through the window. He thought that the two others doing the overtime delivery would split his walk between them. In fact, they did not. Mr Whitmore asserted to Mr Katchi that he had the opportunity to contact two managers (one who was on duty until 1.30 pm and the other until 3 pm) and that he had been in the job long enough to know about wilful delay. Mr Katchi said that if he knew his message had not been passed on he would have gone to the south division. He thought Mr Anderson would have passed it on.

7.
Mr Whitmore asked Mr Connolly if he wanted to say anything. He replied that Mr Katchi had made a commitment to perform overtime but had changed his mind. He acknowledged that more efforts should have been made to find a manager but said there were often difficulties in getting through to Campbell Street. He said Mr Katchi should not have presumed Mr Anderson would pass the message on. He said he did not think the delay in the delivery was “wilful” because Mr Katchi was of the view his overtime would be covered. The notes record Mr Connolly as saying it was “excused delay.” We are not clear whether he meant “unexcused delay.”

8.
On 17 April, Mr Whitmore interviewed Mr Anderson. Both he and Mr Anderson signed the typed notes of that interview as correct. Mr Anderson’s recorded reply as to what Mr Katchi said when he telephoned was:

“Do you know that the walk is not thrown in? yes but I have got one and a half hours work on duty to do still, sort it yourself. I did not think I could do much because of my situation with 2nd pouch bags and packets. My estimated time to return was going to be 12.00 but was actually 12.20.”

9.
We understand the first sentence of that to mean that the overtime post was not ready for delivery when Mr Katchi returned to the sorting office at 10.30 am after his first normal delivery. Mr Anderson also said that Mr Mayes rang him at 11.45 am to confirm he was OK to do the overtime. Mr Mayes did not similarly ring Mr Katchi. Mr Anderson duly delivered his own third share of the overtime delivery. Mr Katchi’s share remained undelivered.

10.
Mr Whitmore made his decision that Mr Katchi should be summarily dismissed on 2 May. He prepared a signed page of reasons. They were that Mr Katchi had given a clear commitment to his line manager to do a portion of the delivery and that he had come back to the office to pick it up early but it was not then ready and so he went out again without speaking to any manager. He rang a postman whilst out on that delivery, and tried to ring the office once, but the line was engaged. When he came back to the sorting office, he then left it without speaking to any of the managers on duty, of whom there were two: Mr Mayes until 1.30 pm and Mr Taylor until 3 pm. Mr Whitmore’s conclusion was that Mr Katchi almost certainly left his keys in his van “to avoid for what ever reasons not coming on to the floor.” Mr Whitmore gave as one of his reasons:

“I know that the line manager should have checked and that will be dealt with by myself but because of his Non contact and Mr Taylor’s presence on the floor it was thought of as safe to go out admittedly as a split and admittedly late.”

11.
The tribunal heard evidence from Mr Whitmore and summarised the course and outcome of the disciplinary hearing as follows:

“9. At the disciplinary hearing conducted by Mr Whitmore the Applicant was represented by Mr Connelly of the CWU. The Applicant gave no reason for his change of mind, but by implication he was expecting the extra post he had agreed to deliver to be ready to collect when he came back to the delivery office at 10.30 am at the conclusion of his first round. He said that he had twice tried to telephone Mr Mayes and also telephoned a workmate, Mr Anderson, to say that he would not be delivering the rest of the extra post and that on returning to the delivery office at 12.30 he could find no Managers to tell him [sic] that he had changed his mind and would be going home instead.

10. Mr Whitmore concluded that the Applicant had given a clear commitment to deliver the overtime post, that he tried to contact his manager only once by telephone and that he lacked zeal in trying to inform any Manager by telephone or when he returned to the sorting office at 12.30, that he had no intention of doing his own overtime. Mr Whitmore concluded that the Applicant should be dismissed.”

12.
The tribunal added, in paragraph 11, that Mr Whitmore was also concerned that Mr Mayes had fallen down on his job in not checking that the post had been left in its sorting holes and for not ensuring that the uncollected post was dealt with. 
13.
Mr Katchi appealed against the dismissal decision. The appeal hearing was on 11 June, was by way of a re-hearing and was conducted by Mr Noskiw, who also gave evidence to the tribunal. Mr Katchi was represented at the appeal hearing by Mr Holmes of the CWU. By a letter of 12 June, Mr Noskiw provided Mr Katchi with typed notes of the appeal hearing, which both of them signed as correct. Mr Noskiw explained in his letter that he was not yet able to make his final decision because he was still in the process of concluding his examination of the case.

14.
The tribunal summarised the course of the appeal hearing. They said that Mr Holmes pointed out that Mr Whitmore had been wrong in concluding that Mr Katchi had only tried to telephone his manager once. He also said the charge of “wilful delay” was misplaced: Mr Katchi had no intention that the mail would not be delivered since (as the tribunal said in paragraph 13) “he assumed Mr Mayes would do it.” Mr Holmes also said that dismissal was a disproportionate penalty for what might only have been a case of “excused delay.” In mitigation, Mr Holmes said there was an exceptionally heavy post that day and, contrary to Mr Katchi’s particular request, his overtime post had not been prepared and sorted for him to collect when he made his first return to the office at 10.30 am. Mr Holmes said that when Mr Katchi completed his second delivery at 12.30 pm, he realised that “if it was now ready it would take at least two more hours to deal with and that would make him late for an optician’s appointment at 2.10 pm.” 

15.
Following the appeal hearing, but before he had made his decision, Mr Noskiw interviewed Mr Mayes and Mr Whitmore and made notes of those interviews. He provided copies of those notes to Mr Katchi. On 20 June, Mr Katchi wrote to Mr Noskiw with further representations and on 26 June he wrote four further letters to him, making yet more representations, including comments on the notes of the interviews with Mr Mayes and Mr Whitmore. He said that he did not wilfully delay the mail, that there was a breakdown of communication between himself and Mr Mayes and that “when I did not perform the overtime I still believed the delivery would be covered by the delivery staff performing ASAP.” He also made the point that although Mr Mayes had telephoned Mr Anderson to confirm that he would be doing his share of the overtime delivery, Mr Mayes did not also telephone him (Mr Katchi) to obtain the like confirmation. Mr Katchi said Mr Mayes should have done this since he knew that Mr Katchi was not happy that his share of the overtime post had not been sorted, ready for collection, when he returned to the sorting office at 10.30 am. He repeated that no managers were around when he finished at 12.30 pm. 

16.
The tribunal explained that Mr Noskiw upheld the dismissal decision. They said that he proceeded on the basis that the charge against Mr Katch was “wilful delay” and not “unexcused delay”; that Mr Katchi, as a result of his long service and previous disciplinary processes, was well aware of RMG’s delivery standards and the contents of its Conduct Code. The tribunal said further of Mr Noskiw’s decision:

“19. He concluded that the Applicant’s failure to deliver the overtime post, as agreed much earlier on 9 April, together with his failure to make more stringent efforts to inform his Manager after trying to telephone twice (once the line was engaged and once there was no reply), together with the failure to contact any Manager on site when he returned the van at 12.30 amounted to wilful delay i.e. the acceptance of the responsibility to deliver it and a change of mind which through lack of any real effort he failed to communicate to his Line Manager, took this offence above the level of unexcused delay into to [sic] the category of deliberate delay which merited dismissal. The view he took was that depriving the Management of the opportunity to avoid that delay was a serious offence.

20. In his evidence to the Tribunal Mr Noskiw said that in considering whether or not there had been misconduct amounting to wilful delay, the approach was not whether a criminal act had been committed, but whether in the context of the workplace there had been gross misconduct justifying dismissal. Mr Noskiw also conceded in cross-examination that Mr Mayes, who was not called, should have checked to see that there was no undelivered mail left in his section and should have taken appropriate action if there were.

21. In reply to the questions he said in considering whether an employee had been guilty of wilful delay it was the practice to look at the act responsible for the delay, to decide whether it was intentional and within that persons control and then, in the light of all the facts and reasons offered, determine whether there had been gross misconduct. …

26. Mr Noskiw learned at the hearing and from the comments advanced by the Applicant before Mr Noskiw made his decision that the Applicant was intending to do the overtime expecting or understanding that it would be ready to collect when he returned after his first delivery at 10.30. It was not ready. He was expecting that it would be ready by 12.30 at the end of his second delivery. Before then, however, he decided not to do the delivery. He tried twice to telephone Mr Mayes without success to tell him this. He did not tell Mr Anderson this when he spoke to him and on returning to the depot at 12.30 he did not look to see whether the overtime was ready or not.

27. The Applicant made an effort to find someone in authority to say he was going home, but failed to do so. He believed that Mr Mayes would find that he had gone and would sort out the problem himself.

28. Mr Noskiw concluded that the Applicant knew of and understood the meaning of the Respondent’s delivery standards and concluded that there had been wilful delay of the mail amounting to gross misconduct.”

17.
Mr Anderson gave evidence to the tribunal which was consistent with the footnote that Mr Mayes had added to his notes of his fact-finding interview with Mr Katchi on 10 April: that is, that although Mr Katchi had rung him, he had merely complained that his overtime delivery had not been ready for him to collect at 10.30 am: he had not said that he had decided not to do it nor had he given any message to Mr Anderson to that effect for him to pass on to Mr Mayes. The tribunal recorded that although at the Whitmore interview on 14 April Mr Katchi had stuck to his guns about his conversation with Mr Anderson, he was “very equivocal” about it in his evidence to the tribunal. The tribunal also pointed out that no mention of the optician’s appointment had been made to Mr Mayes: it was raised for the first time with Mr Noskiw. The tribunal concluded their review of the facts as follows:

“29. As said above, at the hearing before the Employment Tribunal the Applicant was very equivocal as to whether he did ask Mr Anderson to pass on any message and agreed that he only ‘peeped’ through the window of the Manager’s office to see if the Manager was there before giving up. He agreed that he did not look to see if the overtime was ready for delivery and he agreed that it would only have taken two to three minutes to look for a Manager on another floor of the delivery office to inform him that he was going home. He informed the Tribunal that he believed Mr Mayes would sort out the problem. He accepted that a refusal by him to carry out normal delivery would or could amount to wilful delay. He did not think the same thing applied to overtime deliveries. He accepted that overtime was a contractual obligation on the part of Royal Mail employees.”

18.
Mr Katchi’s case before the employment tribunal was summarised by the tribunal as being that, in order for him to have been guilty of the “wilful delay of mail” with which he had been charged, it was necessary to find an intention on his part to delay the mail. According to the tribunal, this was said to be because section 83(1)(a) of the Postal Services Act 2000 had introduced a new criminal offence of “contrary to duty and without reasonable excuse intentionally delaying a postal package.” The tribunal held that, in arriving at its decision to dismiss Mr Katchi, RMG had not assessed whether he had committed a criminal offence contrary to that statute. It had simply assessed whether he had been guilty of gross misconduct in the nature of “wilful delay of mail” and had found that he had: it had found deliberate action on Mr Katchi’s part which caused the mail to be delayed (see paragraph 33 of the tribunal’s reasons). The tribunal held that this was the correct approach. 

19.
They also held that the hearing before Mr Whitmore was a fair one and that the decision to dismiss was within the range of reasonable responses available. They said that the appeal was by way of a re-hearing, at which Mr Katchi was represented and that he had every opportunity to put his point of view before the decision was made. They found that Mr Katchi’s disciplinary record provided ample evidence that he knew the importance RMG attached to their delivery standards and compliance with their Conduct Codes and that he confirmed that he was aware of these. They rejected the submission that he was treated harshly whereas Mr Mayes was let off virtually scot free – the alleged disparity not having been put to Mr Whitmore or Mr Noskiw in cross-examination. The tribunal’s own assessment of Mr Katchi’s conduct was that it was reprehensible and of a serious nature. They found the dismissal to have been fair but also held that, had they found it to be unfair, they would have found his contribution to it to be 90%. 

The appeal to this tribunal

20.
Mr Cartwright advanced two main grounds of appeal against the tribunal’s decision. First, that RMG was not justified in finding Mr Katchi guilty of the conduct offence with which he was charged. Second, that the whole procedure leading up to Mr Katchi’s dismissal breached the rules of natural justice and so was fatally vitiated by unfairness.

1. Was RMG justified in finding Mr Katchi guilty of “wilful delay of mail”?

21.
Mr Cartwright submitted that the employment tribunal had misunderstood Mr Katchi’s case on this point. It was not, as the tribunal had considered, that the effect of section 83(1)(a) of the Postal Services Act 2000 required proof of an intention on Mr Katchi’s part to cause delay. As to that, we say straight away that we do not understand how section 83(1)(a) was of any relevance to the workplace offence of misconduct with which RMG charged Mr Katchi. It introduced a new criminal offence described as follows:

“(1) A person who is engaged in the business of a postal operator commits an offence if, contrary to his duty and without reasonable excuse, he –

(a) intentionally delays or opens a postal packet in the course of its transmission by post,      …

We will make no further reference to section 83(1)(a) beyond saying that it cannot in our view provide relevant guidance as to the ingredients of the particular misconduct with which Mr Katchi was in fact charged, which was misconduct under RMG’s Code of Conduct. That misconduct was “wilful delay of mail”.

22.
Mr Cartwright’s real point to the tribunal was that “wilful” in that phrase meant intentionally delaying the mail without reasonable excuse. Before explaining that further, we should refer to the parts of the Code of Conduct identifying the misconduct that RMG levelled against Mr Katchi. The offence of “wilful delay of mail” is identified as an example of “gross misconduct” in section 13 and its meaning is described in section 17, under the heading “Wilful delay”:

“Wilful delay of mail is classed as gross misconduct, which if proven could lead to dismissal. The test to determine whether actions may be considered as wilful delay is as follows:

Deliberate action taken by an employee that causes mail to be delayed is called wilful delay. Where proven, such breaches of conduct can lead to dismissal, even for a first offence; indeed Wilful Delay is a criminal offence and can result in prosecution.”

23.
That guidance contrasts “wilful delay of mail” with “unexcused delay to mail”, the Code stating of the latter that:

 “Various actions can cause mail to be delayed, e.g. carelessness, negligence, breach or disregard of a rule or guideline. Such instances are to be distinguished from wilful delay although they may also be treated as misconduct, and in more serious instances could also result in dismissal.”

Appendix 1 to the Conduct Code, containing a “Conduct Code Flowchart”, includes the same descriptions of “wilful delay of mail” and “unexcused delay to mail.” 

24.
Mr Cartwright’s submission to the tribunal, as to us, was that it was of the essence of that head of misconduct that the employee intentionally delayed the mail without reasonable excuse. He relied, before the tribunal and us, upon the decision of the House of Lords in R v. Sheppard and another [1981] AC 394. That case concerned an appeal to the House by two appellants who had been convicted of an offence under section 1(1) of the Children and Young Persons Act 1933, a subsection providing, so far as material, as follows:

“(1) If any person who has attained the age of sixteen years and has the custody, charge, or care of any child or young person under that age wilfully assaults, ill-treats, neglects, abandons, or exposes him, or causes or procures him to be assaulted, ill-treated, neglected, abandoned, or exposed, in a manner likely to cause him unnecessary suffering or injury to health … that person shall be guilty of a misdemeanour ….”

25.
Lord Diplock said, at page 403:

“The presence of the adverb ‘wilfully’ qualifying all five verbs … makes it clear that any offence under s. 1 requires mens rea, a state of mind on the part of the offender directed to the particular act or failure to act that constitutes the actus reus and constitutes the description ‘wilful’”. 

26.
Lord Keith of Kinkel said, at page 418:

“The primary meaning of ‘wilful’ is deliberate. So a parent who knows that his child needs medical care and deliberately, that is by conscious decision, refrains from calling a doctor, is guilty under the subsection. As a matter of general principle, recklessness is to be equiparated with deliberation. A parent who fails to provide medical care which his child needs because he does not care whether it is needed or not is reckless of his child’s welfare. He too is guilty of an offence. But a parent who has genuinely failed to appreciate that his child needs medical care, through personal inadequacy or stupidity or both, is not guilty.”

27.
Mr Cartwright’s submission was, therefore, that the phrase “wilful delay of mail” in the Code of Conduct similarly included as a necessary ingredient that the relevant misconduct involved either an intention on the part of the employee that the mail should be delayed or at least a reckless indifference as to whether it would be delayed. Proof of one or the other was required before that head of misconduct could be established. He submitted that the tribunal nowhere considered this approach to the meaning of “wilful delay of mail.” More to the point, nor did RMG in assessing whether the charge alleged against Mr Katchi was proved. Mr Whitmore’s reasons for the dismissal decision made no analysis of the point. The tribunal’s findings of Mr Noskiw’s approach to it was summarised in paragraph 21 of their reasons. That, however, merely involved looking at “the act responsible for the delay”, deciding whether it was “intentional” and then, in the light of all the circumstances, deciding whether there had been gross misconduct. That approach did not focus on Mr Katchi’s mental attitude towards the matter: it did not include a consideration of whether he intentionally or recklessly delayed the mail.

28.
Mr Bryant said that Mr Cartwright’s point as to the correct construction of “wilful delay” was squarely put to the employment tribunal, which dealt with it equally squarely. He said the tribunal made no error of law with regard to its meaning. “Wilful delay of mail” had for years been a disciplinary offence and its essence and meaning was explained in the Conduct Code. The tribunal found that Mr Katchi had been dismissed for gross misconduct by reason of an infringement of that offence, that is for a deliberate action which caused the mail to be delayed. He had been dismissed, in the explanatory words of section 17 of the Conduct Code, for “deliberate action taken by [him] that causes mail to be delayed …”. The evidence justified RMG in so concluding and the tribunal made no error of law in relation to the point. The Code had identified the test by reference to which “wilful delay of mail” is to be considered. The guidance in the Sheppard case cannot have had the effect of re-writing the Conduct Code, which had provided its dictionary definition of “wilful delay of mail.”
29.
We prefer, and accept, Mr Bryant’s submissions on this issue. In our view, there is no substance in this ground of appeal. Mr Katchi was found guilty of a deliberate breach of duty. He had agreed to perform a particular delivery and then refused to do it, without notifying any manager of his change of heart or making alternative arrangements for the mail to be delivered promptly. That inevitably caused a delay in its delivery for at least some time (in the event, until the following day), as he knew it would, a consequence he must have intended or one about which he at least appears to have been reckless but which in any event he caused. By the time of his appeal to Mr Noskiw, his case had become one in which he apparently assumed that Mr Mayes would see to it that the mail would be delivered. His case was, therefore, that he could go home early, without telling anyone that he had left a pile of undelivered mail in the sorting office, and Mr Mayes would put it right for him. We fail to see why that provides any answer to the workplace charge of “wilful delay of mail” within the meaning of the Conduct Code as explained in section 17. We consider that RMG was justifiably satisfied that he had committed the workplace offence of “wilful delay of mail” within the guidance as to its meaning in the Conduct Code. In our view, the employment tribunal made no error of law in dealing with this aspect of the matter. 

2. Did RMG’s decision to dismiss Mr Katchi breach the rules of natural justice?

30.
Several points are made here. It is said that Mr Mayes should not have conducted the initial fact-finding interview. He became, it is said, both a witness and a judge in the procedure leading to Mr Katchi’s dismissal. It is said that, in so far as he was performing the role of a judge, there was a real likelihood of bias on his part because he had a vested interest in defending himself from any alleged shortcomings in the matter on his own part. He was Mr Katchi’s line manager and was personally responsible for seeing that mail was duly delivered; and he was in fact disciplined as a consequence of the Katchi incident. Given the size of RMG, it is said there was no need for him to be involved at any stage in the disciplinary process. Any reasonable observer would, therefore, conclude that his involvement in it meant that justice was neither done nor seen to be done. It is said that Mr Mayes compounded the unfairness by failing to provide his fact-finding note to Mr Katchi for his approval; by failing (without explanation) to give evidence for RMG before the employment tribunal; by failing even to submit a statement; by failing to explain the provenance of his note of the fact-finding interview; and by destroying his original notes of that interview. It is also said that Mr Mayes’s typed notes of the fact-finding interview were not produced to Mr Katchi at the disciplinary and appeal hearings. It is further said that Mr Katchi in fact disagreed with some of the answers attributed to him in Mr Mayes’s note of that interview. In particular, whereas Mr Katchi claims to have tried to ring Mr Mayes twice, the Mayes note records him as having tried only once. 

31.
The argument then proceeded to a criticism of Mr Whitmore’s disciplinary hearing. Whereas Mr Mayes recorded Mr Katchi as having told him on 10 April that he only tried to ring him once, Mr Katchi is recorded as having told Mr Whitmore on 14 April that he tried to ring twice. Further, whereas he is recorded as having told Mr Mayes on 10 April that he “handed the keys for my van back at around 12.30”, he is recorded as having told Mr Whitmore on 14 April that “he went to hand his keys in at the priority service locker but it was closed so the keys were left on the window ledge.” Yet when Mr Whitmore came to explain his reasons for his dismissal decision, his reasons included a finding that Mr Katchi had only tried to ring the office once and that the keys “were almost certainly left in his van to avoid for what ever reasons not coming on to the floor.” The explanation for that is, as the tribunal explained in paragraph 3 of their reasons, that Mr Whitmore had relied too heavily on Mr Mayes’s note (which Mr Katchi had not seen nor approved) and had also had a meeting with Mr Mayes when Mr Mayes made the point to him about the keys having been left in the van, one which does not appear to have been put to Mr Katchi by either Mr Mayes or Mr Whitmore. Mr Cartwright submitted to us that, at least as regards the point about the keys, this reflected an attempt by the presumably biased Mr Mayes to stitch Mr Katchi up. His more general point was that anyway these two points together reflected the placing by Mr Whitmore of too much reliance on Mr Mayes. The result was that Mr Whitmore’s decision was fatally infected by Mr Mayes’s inappropriate involvement in the disciplinary procedure. 

32.
The argument then proceeded to level consequential attacks on the conduct by Mr Noskiw of the appeal. It was said that that too was unfair. It only lasted 29 minutes. It was said that the appeal hearing was itself infected by the unfairness of Mr Mayes’s involvement. It was said that Mr Noskiw should have realised that it was wrong for Mr Mayes to have carried out the fact-finding interview. It was pointed that Mr Noskiw’s notes of the appeal hearing reflect that he had seen Mr Mayes’s notes of the fact-finding interview on 10 April, whereas Mr Katchi had not. Reliance is placed on this recorded exchange in the note:

“Peter Noskiw stated that he had noted that in the fact finding interview Mr Katchi said that he had attempted to ring the office once but in the formal interview [a reference to the Whitmore interview] it was said that he tried to contact the office twice and questioned which it was.

Mr Katchi stated that he knew that in the interview with Stef Whitmore it was said to be twice and it definitely was this.”

33.
Mr Cartwright accepted, however, that by the time of the Noskiw appeal hearing, Mr Katchi’s point about the keys was made to Mr Noskiw: Mr Holmes, on his behalf, made it clear that Mr Katchi had not left them in the van and Mr Noskiw accepted Mr Katchi’s account in his findings. His submission was, however, that Mr Mayes’s improper involvement in the matter affected not just the quality of Mr Whitmore’s disciplinary hearing, but also the quality of the Noskiw appeal.

34.
In response to this submission, Mr Bryant pointed out, correctly as we consider, that Mr Mayes’s only role in this matter was that of the initial fact-finder. He cannot be regarded as having at any stage played any role comparable to that of a decision maker. He was Mr Katchi’s line manager and so was the obvious person to interview him at the first practicable opportunity following his return to work on 10 April 2003, the day after the incident. He had to find out what had happened. That he was the appropriate person to conduct that interview is shown by the Conduct Code. Section 6 provides guidance as to the procedure to be followed in relation to an incident involving a delay of mail and requires the employee’s line manager to make a prompt and detailed investigation. Mr Mayes was that manager and did just that. If his conclusion was that there was a case to answer, he had then to consider whether he could handle it himself or whether he should refer it up. Mr Mayes considered he should refer it up and he did so: he referred it to Mr Whitmore. The Code also entitled Mr Katchi to be accompanied at the interview by a friend and he was – by Mrs Howard. It is said that none of what happened at that fact finding meeting represented either a breach of RMG’s Conduct Code procedures or a breach of natural justice.

35.
We see no justification in the criticism of Mr Mayes’s original fact-finding exercise. The Conduct Code required him to perform it and it is no surprise that he did so. We also agree with Mr Bryant that at no stage did Mr Mayes play a role in the matter as a decision maker. Further, to the extent that it is said that he had an interest in laying blame on Mr Katchi, the tribunal were well aware of that. They referred to the point in paragraph 3 of their reasons, where they recorded Mr Cartwright’s point that Mr Whitmore’s disciplinary hearing was unfairly conducted because he placed too much reliance on the statement of facts that Mr Mayes had prepared. They referred again to the point in paragraph 30 of their reasons. In paragraph 36, however, they found that the hearing conducted by Mr Whitmore was a fair one. It is implicit in that finding that they did not regard the circumstances of the prior Mayes/Katchi fact-finding interview as undermining its fairness. The tribunal found that Mr Katchi was competently represented at the disciplinary hearing by his union representative and had every opportunity to put his account of the facts before Mr Whitmore. 

36.
We do, however, ourselves have reservations as to the fairness of the Whitmore hearing, since there are grounds for the view that Mr Whitmore may have placed too much reliance on information provided to him by Mr Mayes which he did not give Mr Katchi the opportunity of commenting on. We have in mind in particular the reliance he placed on what Mr Mayes had told him about the keys being left in the van. If the outcome of this appeal turned on the fairness of the Whitmore disciplinary hearing, we might have been disposed to consider that the tribunal were too generous to Mr Whitmore in upholding its fairness, although we would then first have had to give careful consideration as to whether it was open to us to question the tribunal’s finding of fact on this issue.

37.
However, Mr Katchi appealed to Mr Noskiw, who dealt with the matter by way of a rehearing. Mr Katchi was represented this time by Mr Holmes, and the employment tribunal made no suggestion that his representation was other than competent. It does not appear that, even by then, Mr Katchi had been provided with a copy of the notes of the Mayes fact-finding interview. But the notes of the appeal hearing reflect that Mr Noskiw expressly put to Mr Katchi a point arising from those notes, to which he provided his response; and it was open to Mr Katchi (or Mr Holmes) to ask for a copy of them, although it appears that neither did so. In any event, Mr Noskiw did provide Mr Katchi with the notes of his own interviews with Mr Mayes and Mr Whitmore and Mr Katchi was given, and took, the opportunity to make representations to Mr Noskiw on those interview notes. Mr Noskiw appears to have conducted the appeal hearing carefully, comprehensively and conscientiously and Mr Katchi was given the fullest opportunity to put the whole of his case to Mr Noskiw, an opportunity of which he took full advantage. We can identify no error of law in the tribunal’s implicit conclusion that the appeal hearing was conducted fairly, and we do not accept Mr Cartwright’s submission that Mr Mayes’s involvement resulted in fatally affecting the fairness of that hearing. On the footing that it was conducted fairly, Mr Cartwright accepted that it was capable of putting right any unfairness there may have been in the earlier stages of the disciplinary proceedings (compare Sartor v. P & O European Ferries (Felixstowe) Ltd [1992] IRLR 271).
38.
Since we consider that there is no basis for any challenge to the fairness of the Noskiw appeal, which was in the nature of a re-hearing, we have concluded that there is no substance in Mr Katchi’s challenge to the fairness of the procedure resulting in his dismissal. Ultimately, there was no dispute as to what had happened, the relevant facts falling within the smallest of compasses. Mr Katchi had assumed an obligation to make a particular delivery of mail and then made a deliberate decision to breach that obligation and to leave the mail undelivered. He made manifestly feeble attempts to contact the management in order to explain the position, in particular on his return to the sorting office. It was a serious dereliction of duty on his part, for which he was unable to offer any excuse.

39.
We have mentioned that Mr Cartwright also complained about the failure of Mr Mayes to give evidence at the tribunal hearing. There is nothing in this. RMG chose not to call him and cannot be criticised for that. Mr Katchi could have called him but also chose not to do so. The primary focus of the hearing, as with most tribunal proceedings about the fairness or otherwise of a dismissal, was on those who took the decisions relating to Mr Katchi’s dismissal. They were Mr Whitmore and Mr Noskiw. Mr Mayes was not a decision maker. We dismiss Mr Katchi’s appeal.
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