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SUMMARY
Meaning of disability - past disability (Sched 2, para 5 DDA) S5(1) discrimination - justification - reasonable adjustments.  Fairness of dismissal for SOSR.
HIS HONOUR JUDGE PETER CLARK
1.
This is an appeal by the Environment Agency, Respondent before the Birmingham Employment Tribunal, against that Employment Tribunal’s reserved decision, promulgated with Extended Reasons on 13 August 2003, upholding the Applicant, Mr Evans’ complaints both of unfair dismissal and disability discrimination.  The issues in the appeal include, under the Disability Discrimination Act 1995 (DDA), whether the Employment Tribunal was entitled to find that the Applicant suffered from a past disability such that he was a disabled person; and whether the Respondent discriminated against him on grounds of his disability by dismissing him without justification and in failing to make reasonable adjustments.  As to the claim of unfair dismissal, whether the dismissal was for a potentially fair reason and if so whether that dismissal was substantially and/or procedurally unfair.  Finally, whether the Employment Tribunal gave adequate reasons for their decision and whether their conclusions could be said to be legally perverse.

Background
2.
The Employment Tribunal’s reasons extend to 43 closely-typed pages.  What follows is a brief summary of the Employment Tribunal’s main findings of fact and conclusions.
3.
The Applicant (we shall use the same description of the parties as below) commenced employment with the Respondent as an Environmental Protection Officer (EPO) in September 1997.  He had previously been employed by Walsall Metropolitan Borough Council.  He was dismissed by the Respondent on 13 February 2001.
4.
His work as an EPO involved attendance at the scene of incidents and emergencies relating to illegal activities involving water pollution, waste and the like.  He was required to build good working relationships with colleagues and the public with whom he came into contact during the discharge of his duties.
5.
During his employment concern was expressed as to his ability to work in a team; difficulties were experienced in his relations with his managers, particularly Harry Treadwell, leading to disciplinary action by the Respondent and claims of harassment and bullying by the Applicant.
6.
There were 2 lengthy periods during which the Applicant was off work sick.  The first was from July 1998 until May 1999; the second from October 1999 until August 2000.  
7.
The nature of his illness was analysed by Dr Gill Wainscott, a Consultant Psychiatrist engaged by the Respondent’s external Occupational Health service, Medical Industrial Services Ltd (MIS).  The Applicant’s case was managed at MIS by Dr O’Donnell, a Senior Occupational Physician, who did not himself see or examine the Applicant.

8.
Dr Wainscott, whose evidence the Employment Tribunal accepted, found in a report dated 30 January 2001 that during the Applicant’s first period of illness he suffered both physical and mental symptoms.  The mental symptoms Dr Wainscott later diagnosed as generalised anxiety disorder (WHO ICD-10 classification F41.1).  During the second period of illness he suffered a moderate or severe depressive episode, F32.1 or F32.2 under that classification.  Both fall within the definition of mental impairment for the purposes of para 1(1) of Schedule 1 DDA.
9.
Turning to the Employment Tribunal’s conclusions, they found:
(1)
that the Applicant was disabled.  Having found that he suffered mental impairment as described above, they also found that he suffered from long term impairment in that he had past disabilities within the meaning of Schedule 2 DDA lasting for at least 12 months; that the mental impairment had a substantial adverse effect on his ability to carry out normal day-to-day activities; specifically, applying the exhaustive list of day-to-day activities contained in paragraph 4 of Schedule 1 DDA, loss of concentration and incontinence during the first period and loss of concentration during the second period of illness.  The statutory definition of disability was satisfied.
(2)
Section 5(1) DDA discrimination.  The Employment Tribunal noted that in the Respondent’s letter of dismissal the reason for dismissal was said to be “the substantial reason that you have personality traits which lead to unacceptable behaviour at work.  These personality traits lead you to be rigid and unnecessarily confrontational.  When this behaviour is drawn to your attention, you are unable to accept that it is problematic and see the point of view of the person trying to counsel you.”
10.
The reference to personality traits is taken from a letter written by Dr O’Donnell to Ms Mason of personnel dated 6 February 2001, commenting on Dr Wainscott’s report of 30 January and a subsequent discussion with her.  In that letter Dr O’Donnell states that it is Dr Wainscott’s firm view that although the Applicant has been ill the underlying problem is that of a personality trait rather than an illness.  The Employment Tribunal (reasons paragraph 7.4) having considered the contemporaneous documentation and heard oral evidence from Dr Wainscott, who was called by the Respondent, but not Dr O’Donnell, who was not called, concluded that Dr O’Donnell had not accurately represented Dr Wainscott’s views at a meeting which resulted in the Applicant’s summary dismissal.  They found that the Applicant’s dismissal was for a reason related to his disability.
(3)
Justification.  It is implicit from paragraphs 7.5 - 7.7 of their reasons that the Employment Tribunal was not satisfied that the Respondent had justified the prima facie discrimination under Section 5(1) DDA.
(4)
Reasonable adjustments.  The Employment Tribunal found that the Respondent’s failure to provide training to the Applicant, earlier suggested internally, represented a failure to make reasonable adjustments which had not been justified.

(5)
Unfair Dismissal.  The Employment Tribunal recorded the Respondent’s reason for dismissal, some other substantial reason, contained in the dismissal letter and advanced in the Notice of Appearance.  There is no suggestion that they rejected that reason.  At paragraph 7.10-7.12, under the heading Unfair Dismissal, the Employment Tribunal proceed straight to the fairness of the dismissal, thus presupposing a potentially fair reason.  Two matters were considered; first procedural fairness.  The Employment Tribunal found that the original dismissal decision was procedurally unfair.  However, the deficiencies at the earlier stage were addressed by an internal appeal which was by way of a full hearing at which an opportunity was given for witnesses to be called and cross examined.
As we read the decision and reasons, the Employment Tribunal concluded that the original procedural defects were cured by a full rehearing on appeal.
11.
The critical issue for the Employment Tribunal was whether dismissal fell within the range of reasonable responses open to the employer.  They found that it did not because on appeal the panel had before them Dr Wainscot’s report but failed to identify discrepancies between Dr Wainscott’s opinion and that represented by Dr O’Donnell.  They noted the Applicant’s disciplinary record, limited to one verbal warning in 1998; the panel did not take into account the positive side of the Applicant’s performance during his employment.  The Employment Tribunal concluded that no reasonable appeal panel would have dismissed the Applicant in all the circumstances of the case.
The Appeal

12.
In this appeal Miss McKie advances 8 grounds of appeal.  It is convenient to group them under the following heads.
Disability

During the course of the appeal hearing Miss McKie raised a natural justice point which does not appear in the amended grounds of appeal.  It affects the first two grounds of appeal.  The first ground is that the Employment Tribunal misapplied the provisions of DDA relating to past disability; the second that the Employment Tribunal was wrong in law to take into account 2 different forms of mental impairment suffered by the Applicant.
13.
The point which Miss McKie wished to take for the first time at the hearing was that it had not been argued on the Applicant’s behalf below that he suffered from a past disability under Section 2 and Schedule 2 DDA as opposed to a Schedule 1 disability.  As a result it had not been necessary for the Respondent below to address the issue of different forms of mental impairment which related only to past disability.
14.
Miss Dennis, who appeared below, pointed to references to past disability in her written submissions which we take to be opening submissions before the Employment Tribunal.  However, she accepts that her closing submissions (taken by the Employment Tribunal in writing and not orally) made no mention of an alternative argument based on past disability.  The arguments based on Schedule 1 were rejected by the Employment Tribunal, which then went on to find in favour of the Applicant under Schedule 2.
15.
In these circumstances Miss McKie drafted an additional ground of appeal, complaining that the Respondent was not given the opportunity to deal with the Schedule 2 argument; however her application for permission to amend was conditional upon our not granting an adjournment in order to obtain Chairman’s comments on the amendment, with the Respondent bearing the costs of the adjournment.
16.
We decided that an adjournment on those terms should be offered to the Applicant.  The amendment application was very late in the day; the grounds of appeal had already been amended following the preliminary hearing in this case held on 9 December 2003.  The Chairman’s comments would be necessary to determine this new point of appeal.  In these circumstances Miss McKie did not pursue her application.
17.
However, we would observe that in the event no injustice has been caused.  We received argument on both substantive grounds of appeal and we will rule on them.  In particular, although the second ground is strictly a new point raised on appeal by the Respondent, Miss Dennis took no objection on behalf of the Applicant and we are satisfied that exceptional circumstances exist for entertaining the point, namely that the Respondent was not clearly put on notice below, on what we had been told, that the Employment Tribunal was considering Schedule 2 DDA.
18.
First, the proper construction of Schedule 2.  The Employment Tribunal found the Applicant was not disabled within the meaning of Schedule 1 DDA.  He had not suffered from a mental impairment for a sustained period of 12 months (Schedule 1 paragraph 2(1)(a)); nor, on the basis of the medical evidence, was the condition likely to recur so as to engage the ‘deemed’ continuity provisions of Schedule 1, paragraph 2(2).
19.
However, the Employment Tribunal went on to find that the effect of the impairment was long term within the meaning of Schedule 2, which provides, so far as is material, that a past disability falls within the definition of disability if (paragraph 5)
“(1)
  the effect of an impairment is a long-term effect if it has lasted for at least 12 months.

(2)
where the impairment ceases to have a substantial adverse effect on a person’s ability to carry out normal day-to-day activities, it is to be treated as continuing to have that effect if that effect recurs”
We should also mention the Guidance, to which the Employment Tribunal referred, at paragraph B9:

“The Act provides that a person who has had a disability within the definition is protected from discrimination even if he or she had since recovered or the effects have become less than substantial.  In deciding whether a past condition was a disability, its effects count as long term if they lasted 12 months or more after the first occurrence or if a recurrence happened or continued until more than 12 months after the first occurrence.”
20.
The Employment Tribunal found that the first occurrence had been between July 1998 and May 1999 (11 months).  The Applicant was then well until October 1999 when a second period of mental impairment began and then continued until August 2000.  They held that since the second period continued beyond the end of the 12 month period beginning with the end of a first period of illness (May 1999), the definition in Schedule 2 paragraph 5 was satisfied.
21.
Miss McKie submits that the Employment Tribunal misunderstood Schedule 2 paragraph 5 DDA.  Her submissions have focussed on the Guidance at paragraph B9.  We confess that we do not find that Guidance particularly helpful.  Our task is to construe the words of statute.
22.
We agree with Miss McKie that where 12 months actual continuous impairment is not made out of on the facts (paragraph 5(1) of Schedule 2) it is necessary to interpret paragraph 5(2), which qualifies paragraph 5(1).  Here, the substantial adverse effect ceased within 12 months of the first occurrence in July 1998.  However, the impairment recurred (subject to Miss McKie’s next point) in October 1999 and then continued until August 2000.  We accept that, in accordance with the Guidance, the ‘first occurrence’ in these circumstances was July 1998, not May 1999 as the Employment Tribunal appeared to think.  However, there was a recurrence in October 1999.  The effect of that recurrence was to engage the deeming provision under paragraph 5(2).  The effect was deemed to continue between May 1999 and October 1999.  It then continued further until August 2000, exceeding 12 months in all.  The Applicant fell within the definition of having had a past disability.  We therefore uphold the Employment Tribunal’s finding as to long term past disability for different reasons.
23.
That is subject to Miss McKie’s second ground of appeal, that it is not permissible to treat a different form of mental impairment as a recurrence of the first.  We reject that submission on the particular facts of this case.  According to Dr Wainscott’s diagnosis, which the Employment Tribunal accepted, during the first period the Applicant suffered from generalised anxiety disorder, in the second he suffered a moderate or severe depressive episode.  Both, the Respondent accepts, constituted clinically well-recognized illnesses for the purposes of the definition of mental impairment contained in Schedule 1, paragraph 1(1) DDA.
24.
In this case the Applicant suffered on both occasions from mental impairment.  His symptoms were similar.  Although the formal diagnosis differed, both were, as Miss Dennis submitted, mood affective disorders.  In these circumstances we are satisfied that the second period of illness constituted a recurrence of the first within the meaning of Schedule 2 paragraph 5(2).
25.
Finally, on the issue of disability, Miss McKie raises a third ground of appeal, that in considering whether the mental impairment had a substantial adverse effect on normal day-to-day activities (Reasons paragraph 7.3; DDA Schedule 1, paragraph 4) whilst the Employment Tribunal took into account relevant factors under Schedule 1 paragraph 4 (incontinence and loss of concentration) they also erroneously took into account irrelevant factors (suffering nightmares and grinding his teeth in his sleep).
26.
True it is that the Employment Tribunal mention those facts when considering the second period of illness, however they expressly observe that those latter points did not fall specifically within Schedule 1.  Reading the Employment Tribunal’s reasons at paragraph 7.3 as a whole we are not persuaded that the Employment Tribunal departed from the strict requirements of Schedule 1 paragraph 4 on this part of the case.
In these circumstances we are satisfied that the Employment Tribunal was entitled to find the Applicant was a disabled person within the meaning of the Act.

Section 5(1) Discrimination

27.
Section 5(1) provides:
“(1)
For the purposes of this part, an employer discriminates against a disabled person if -
(a)
for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply; and
(b)
he cannot show that the treatment in question is justified.”

28.
The next issue raised by Miss McKie is whether the Employment Tribunal was wrong in law to find that the act of discrimination complained of, dismissal, was for a reason related to the Applicant’s disability.  His disability took the form of mental impairment, not including his personality traits which the Respondent put forward as their reason for dismissal, based on the advice of Dr O’Donnell which in turn was said by that doctor to be based on the opinion of Dr Wainscott.  It was therefore not for a reason which related to his disability.
29.
Miss Dennis submits that the expression ‘related to his disability’ involves a wide consideration.  The dismissal need not be causally linked to the disability, so that it is the principal or sole reason for dismissal (cf unfair dismissal).  It may be indirect or partially linked.
30.
The critical point here, we have concluded, is the Employment Tribunal’s finding that Dr O’Donnell misstated Dr Wainscott’s specialist opinion as to the cause of the Applicant’s behaviour leading to his dismissal.  On that basis the Employment Tribunal found, permissibly in our judgment, that the reason for dismissal related to the Applicant’s disability as identified by Dr Wainscott.  It need not be the sole or principal cause of the dismissal.  But for his disability he would not have been dismissed.
Justification

31.
The test for the employer’s defence of justification is further explained at Section 5(3) and (5) DDA:
“(3)
Subject to subsection (5), for the purposes of sub-section (1) treatment is justified if, but only if, the reason for it is both material to the circumstances of the particular case and substantial

(5)
If, in a case falling within Sub-section (1), the employer is under a section 6 duty in relation to the disabled person but fails without justification to comply with that duty, his treatment of that person cannot be justified under Sub-section (3) unless it would have been justified even if he had complied with the Section 6 duty.”

32.
Miss McKie complains that the Employment Tribunal failed to give adequate (Meek-complaint) reasons for rejecting the Respondent’s defence of justification under Section 5(1)(b) and further that that conclusion was legally perverse.
33.
The Employment Tribunal deal with this defence at paragraphs 7.5-7.8 of the Extended Reasons.  Key to their conclusion was, as Miss Dennis submits, their findings on the medical evidence.  The Employment Tribunal acknowledge that the Respondent’s case was principally based on the opinion of Dr O’Donnell.  However, having heard Dr Wainscott’s evidence, and in the absence of Dr O’Donnell, the Employment Tribunal accepted her evidence that Dr O’Donnell’s letter of 6 February 2001 did not accurately reflect her discussion with him.  She saw the Applicant’s main problem as depression, not his personality traits on which Dr O’Donnell laid particular emphasis.  That misunderstanding ought, the Employment Tribunal found, to have been resolved at the internal appeal hearing, when Dr Wainscott’s report was available to the appeal panel.  These are findings, in our judgment, which the Employment Tribunal was entitled to make on the evidence.
34.
Miss McKie raises a particular point, that the Employment Tribunal failed to follow through their finding at paragraph 7.4 that the Respondent sought to justify the dismissal on the ground that the Applicant might suffer further mental illness if he were subjected to a disciplinary process (the Respondent’s reason for not holding an initial disciplinary hearing; although the Applicant was then permitted an appeal consisting of a full re-hearing).  That is not strictly correct.  At paragraph 7.8 the Employment Tribunal expressly observe that the expert psychiatrist (Dr Wainscott) had not suggested that if the Applicant had been taken down a disciplinary route relating to his behaviour as a conduct issue that this would have given rise to further mental illness.
35.
In these circumstances we are not persuaded that the Employment Tribunal’s reasons for rejecting the Section 5(1)(b) defence were inadequate, nor that the Employment Tribunal’s decision on this part of the case can properly be characterized as legally perverse.
We shall return to Section 5(5) DDA when considering the question of reasonable adjustments.

Reasonable Adjustments
Section 5(2) provides:

“For the purposes of this Part, an employer also discriminates against a disabled person if -

(a)
he fails to comply with a Section 6 duty imposed on him in relation to the disabled person; and

(b)
he cannot show that his failure to comply with that duty is justified.”

and by Section 5(4)
“For the purposes of Sub-section 5(2), failure to comply with a Section 6 duty is justified if, but only if, the reason for the failure is both material to the circumstances of the particular case and substantial.”
Section 6 provides, so far as is presently material, 

“(1)
Where -
(a)
any arrangements made by or on behalf of an employer,
…

place the disabled person concerned at a substantial disadvantage in comparison with persons who are not disabled, it is the duty of the employer to take such steps as it is reasonable, in all the circumstances of the case, for him to have to take in order to prevent the arrangements or feature having that effect.

(2)
Sub-section 1(a) applies only in relation to - 

…
(b)
any term, condition or arrangements on which employment. … a transfer, training or any other benefit is offered or afforded.

(3)
The following are examples of steps which an employer may have to take in relation to a disabled person in order to comply with Sub-section (1) -
(c)
transferring him to fill an existing vacancy 

…
(g)
giving him, or arranging for him to be given, training;”
We note that the defence available to employers under Section 6(6) is not relied upon by the Respondent in this appeal.

36.
The Employment Tribunal deal with this part of the Applicant’s claim at paragraph 7.9 of their Extended Reasons.  Miss McKie submits that, on its face, the Employment Tribunal’s reasons fail to deal with the first question raised by Section 6(1), what arrangements made by or on behalf of the Respondent placed the Applicant at a substantial disadvantage in comparison with persons who are not disabled?  Absent such finding, the duty to make reasonable adjustments under Section 6 is not engaged.  Alternatively, it is said that the Employment Tribunal failed to give adequate reasons for any implicit finding that this question is answered in favour of the Applicant.
37.
It is necessary to consider the Employment Tribunal’s reasons as a whole.  It was an important part of the Respondent’s case, recorded at paragraph 4.2 of their Extended Reasons, that an EPO must have a good working relationship with other people in the Respondent’s environmental protection team and with members of the public.  That was part of the arrangements on which employment as an EPO was offered or afforded by the Respondent.  That was the area in which, so the Respondent concluded, the Applicant’s behaviour and performance fell down.  The Employment Tribunal implicitly found that a person without the Applicant’s disability would not have similarly fallen short of the Respondent’s expectations and requirement for ‘team players’.  To that extent the Applicant was at a substantial disadvantage when the relevant comparison is made.  We think that that reasoning is implicit in the Employment Tribunal’s findings, because the particular area where the Employment Tribunal found the Respondent failed to make reasonable adjustments was the lack of training afforded to the Applicant (see Section 6(3) (g)).  It was a ‘significant failing’.  Further, it could not be justified.
38.
In these circumstances we reject Miss McKie’s fifth ground of appeal.  Whilst the Employment Tribunal’s reasoning in relation to Section 6(1) is not expressly set out, we think that it can be plainly inferred in the way set out above.  Such finding is not perverse.
39.
Finally, we return to Section 5(5) DDA, which the Employment Tribunal plainly had in mind; it is referred to under the heading ‘The Law’ at paragraph 5 of their Extended Reasons.  Although it was unnecessary to consider Section 5(5) in view of the Employment Tribunal’s rejection of the justification defence under Section 5(1)(b), applying Section 5(3), even had they found prima facie justification under Section 5(3) that would be subject to Section 5(5).  Having gone on to find that the Respondent had failed to make a reasonable adjustment, the provision of training for the Applicant, without justification, it is difficult to see on the facts of this case how the Respondent could justify the Section 5(1) discrimination in the light of Section 5(5).  We add this observation for completeness; it does not form a necessary part of our judgment.
Unfair Dismissal

40.
Miss McKie suggests that, first, the Employment Tribunal did not consider the reason for dismissal put forward by the Respondent, some other substantial reason, being a breakdown in mutual trust and confidence due to the Applicant’s personality traits which made him rigid and confrontational when considering reasonableness under Section 98(4) of the Employment Rights Act 1996 and secondly that the Employment Tribunal erred in finding that the dismissal was procedurally unfair.
41.
As we observed earlier, on our reading of the Employment Tribunal’s Extended Reasons they:
(1)
accepted that the Respondent genuinely, if mistakenly, believed that the Applicant’s behaviour was attributable to his personality traits, relying as they did on the opinion expressed by Dr O’Donnell and

(2)
accepted that the initial procedural defects at the dismissal stage were cured by a full re-hearing on appeal.
42.
Thus, it seems to us, the critical question on this part of the Applicant’s claim was whether the Employment Tribunal were wrong in law to conclude, as they did in paragraphs 7.10-7.12 of their Extended Reasons, that dismissal for that reason fell outside the range of reasonable responses.
43.
We are not persuaded that any error of law is here made out.  Central to the Employment Tribunal’s conclusion is their finding that the Respondent, particularly at the appeal stage, failed to investigate properly or at all the discrepancy, as the Employment Tribunal found it to be, between the advice provided by Dr O’Donnell, purportedly based on the expert opinion of Dr Wainscott, and her actual opinion.  For the reasons given by the Employment Tribunal in those paragraphs they were entitled, in our judgment, to reach the conclusion that dismissal fell outside the range.  Hence the dismissal was substantively unfair.
Conclusion
For these reasons we shall dismiss this appeal.
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