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HIS HONOUR JUDGE PETER CLARK
1.
This appeal is brought by Scottish Courage Ltd, the Respondent employer before the Watford Employment Tribunal against the decision of a Chairman, Mr R Postle sitting alone on 24 July 2003, upholding the Applicant, Mr Guthrie’s complaint of unlawful deductions from his wages.  That decision with Extended Reasons was promulgated on 6 August 2003.  The Respondent was ordered to pay the sum of £414, less tax and National Insurance, in respect of that deduction which related to a claim for sick pay.  In fact, that amount has been paid to the Applicant through the Respondent’s payroll.  A point was tentatively taken prior to this hearing on behalf of the Applicant that in these circumstances the appeal was moot and should not now be entertained by the Employment Appeal Tribunal.  See Ainsbury v Millington [1987] 1WLR 379 (HL).  However, having received an explanation from the Respondent as to the circumstances in which the payment was made following the Employment Tribunal’s award Mr Linden no longer pursues the point.
2.
We have therefore proceeded to hear and determine the appeal.
The Facts
3.
The Applicant was at all relevant times employed by the Respondent as a driver/drayman.
4.
The Company Rules, incorporated into the Applicant’s contract of employment, provided for the circumstances in which he was entitled to sick pay.  They read, so far as is material, as follows:
“‘Employees who are absent from work as a result of genuine illness and who fulfil all the requirements of the Scheme Rules will be eligible for Benefit as follows …’
and under the heading “Scheme Rules”:
Payment for sickness absence is conditional upon all appropriate procedures being followed and on management being satisfied that the sickness absence is genuine …”

5.
On 29 January 2003 the Applicant suffered an accident at work resulting in a fracture to his left cheek bone.  He was put off work by his General Practitioner for a period of 4 weeks, during which time he received company sick pay.
6.
Towards the end of that period of certificated sickness he was seen, first on 26 February by Vanessa Poole, the Respondent’s Occupational Health Adviser.  She expressed the opinion that the Applicant was fit to return to non-manual handling duties for 2 weeks and would be fit to resume full duties from 16 March at the latest.
7.
On the following day the Applicant saw Dr McKenzie, who in a short report described himself as Company Medical Adviser.  That doctor was of the opinion that the Applicant was then fit to resume full duties.
8.
On 28 February he saw his General Practitioner who certified him unfit for work until 10 March, when in her opinion he would be fit for light duties.
9.
The Applicant followed his General Practitioner’s advice and did not return to work before 10 March.  The Respondent took a decision not to pay sick pay for the week 3-7 March inclusive.  It was that non-payment which prompted the Applicant’s complaint to the Employment Tribunal, an internal grievance having resulted in no movement on the part of the Respondent.  Indeed, Mr Tinwell, who conducted the second stage grievance taken out by the Applicant told the Employment Tribunal, ‘I just did not accept it was a genuine illness despite the GP’s certification.’
10.
It was common ground that the Applicant had fulfilled all the requirements of the Company’s sickness scheme and that in the past the Company had always paid sick pay where the employee produced a medical certificate.  The Applicant did not have a bad sickness record.
Employment Tribunal Decision
11.
It was the Respondent’s case that they were contractually entitled to refuse to pay sick pay in circumstances where they were not satisfied that the sickness absence was genuine and they were not so satisfied in respect of the Applicant’s absence over the relevant period in issue.
12.
Having reviewed the facts the Chairman concluded that management’s decision to withhold sick pay seemed somewhat perverse; somewhat arbitrary and thus unsafe.  The claim succeeded.
The Appeal
13.
We have the advantage of submissions from Mr Napier QC for the Respondent and Mr Linden for the Applicant, neither of whom appeared below.
14.
Mr Napier’s position summarised in a Skeleton Argument produced in advance of the hearing was:
(1)
the Chairman was wrong to apply a test of reasonableness to the Respondent’s decision to withhold sick pay.  Given that the necessary procedures had been followed it was still for the Respondent to take a view as to whether the Applicant’s sick absence was genuine.  Although there was a difference between the 3 medical advisers involved, and between the Company’s medical advisers as to whether the Applicant was fit to return to light or full duties, there was medical evidence from which the Respondent could reasonably conclude that he was fit to return to work.  In these circumstances they were entitled to conclude that his absence was not genuinely due to sickness.  He had not fulfilled his contractual entitlement to sick pay.
(2)
The Employment Tribunal has misinterpreted the contractual term.  It was an express term giving the Respondent a discretion in deciding whether the sick absence was genuine.

(3)
That discretion was not limited to accepting a General Practitioner’s certificate as determinative of the question whether the sick absence was genuine, even although on all previous occasions the Company had accepted certificated illness absences as genuine.  It was subject only, Mr Napier conceded, to the limitation that in deciding whether or not they were satisfied that sick absence was genuine the Respondent would not act in bad faith.

(4)
insofar as the Chairman relied on the professional integrity and judgment of the Applicant’s General Practitioner, that was an irrelevant factor.  A medical certificate was necessary under the terms of the contract; it did not determine the view taken by the Respondent as to the genuineness of the sick absence.
(5)
Mr Napier submits that the test of perversity applied by the Chairman is inappropriate where the express term of the contract is clear.  Alternatively, if there was a contractual requirement that the Company’s opinion had to be objectively reasonable, then it was met on the facts, bearing in mind the opinions expressed by both Company medical advisers.
15.
Mr Linden submits that the critical question is whether the Employment Tribunal Chairman was entitled to look behind the Company’s view that the Applicant’s sick absence was not genuine.  He submits that he was, and puts the argument in these alternative ways:
(1)
that on the proper construction of the contractual term it was for the Employment Tribunal to determine whether the Applicant’s sick absence was genuine.  It cannot have been the intention of the parties that the Respondent could reach a view as to genuineness which was taken in bad faith; to that extent he agreed with the submission made by Mr Napier, or was manifestly wrong; alternatively

(2)
that the discretion afforded to the Respondent under the contract was subject to the duty of mutual trust and confidence to be implied into every contract of employment.  He invokes the formulation of that term to be found in Malik v BCCI [1997] IRLR 462, adopted by the Court of Appeal in Glendale Managed Services v Graham [2003] IRLR 465, paragraph 21, per Keene LJ.  Mr Linden also relies on the opinion of Lord Steyn in Johnson v Unisys [2001] ICR 480, paragraph 24, to the effect that the implied term of mutual trust and confidence is an overarching obligation implied by law which can only be displaced by express words in the contract, not present here, submits Mr Linden, and which can live together with the express terms of the contract.
16.
Here, the Chairman did not apply a test of reasonableness; rather he found that the Respondent’s decision was perverse and arbitrary, a finding with which we should not interfere on appeal.  That finding on Mr Linden’s alternative submission was sufficient to reflect the implicit limit on the Respondent’s discretion entitling the Chairman to uphold the Applicant’s complaint.
Our Conclusions

17.
We reject Mr Linden’s first submission.  It was not in our judgment for the Employment Tribunal to simply substitute its view for that of the Respondent in considering whether or not the Applicant’s absence was genuine.
18.
Equally, we are not persuaded by Mr Napier that the Chairman simply adopted a test of reasonableness.  He found that the Respondent’s conclusion was a perverse one and one which could be categorised as arbitrary.  The critical question in this appeal, we think, is whether that was a correct approach in law?
19.
The cases in recent years show a decided trend away from the concept of construing contractual terms which allow of a discretion to the employer, as permitting an unlimited discretion.  See for example the capricious or arbitrary test formulated by Timothy Walker J in Clark v BET Plc [1997] IRLR 348 and the later test of perversity or irrationality formulated by Burton J in Clark v Nomura [2000] IRLR 766.
20.
In our judgment the Chairman correctly directed himself as to the true construction of this contractual term.  Sick pay is not payable unless management is satisfied that sickness absence is genuine.  In forming that view the tribunal is entitled to test whether the employer reached that conclusion in good faith and reached a conclusion that was not perverse, that is to say, was not one which no reasonable employer could have reached on the evidence before him, consistent with the implied term of mutual trust and confidence, not displaced by any express wording in this contract of employment.
21.
In the present case the Applicant had a reasonable expectation based on past practice, that having provided a sick certificate he would receive sick pay.  The Chairman found, permissibly in our judgment, that the Respondent’s conclusion that the sick absence was not genuine was a perverse conclusion in the sense earlier explained.  Although there was evidence from the Company’s medical advisers that in their opinion the Applicant was fit for work now, albeit there was a difference of opinion as to the nature of the work to which he could then return, neither adviser suggested that the Applicant’s sick absence was not genuine, that is, in the vernacular, malingering.  On the other hand the Applicant’s General Practitioner had certified that in her opinion the Applicant was not fit for work during the relevant period.  There is no evidence here to suggest that the Applicant was seeking to mislead his own or other doctors.  Had such evidence been present we accept that the Respondent would not have been bound by the General Practitioner’s certificates.
22.
It is, in our view, important to focus on the precise words of the express contractual term.  It is not whether in the opinion of the Respondent’s medical advisers the employee is fit for work when absent.  It is where the management is satisfied that the sick absence is genuine.  In the absence of any medical evidence to the effect that it was not genuine a conclusion that it was not was, as the Chairman found, a perverse conclusion.  Given our construction of the contract that permissible finding by the Chairman allowed him properly to conclude that sick pay was due under the contract.  Failure to pay it amounted to an unlawful deduction.
23.
In arriving at our conclusion we have considered Mr Napier’s objection to Mr Linden’s alternative formulation of his argument, which draws on the implied term of mutual trust and confidence.  We accept that the case was not put in these forensic terms by Mr Gould, the Trade Union official representing the Applicant below.  However, the Chairman was faced with the claim for unlawful deductions from wages.  It was necessary for him to determine the question whether the Respondent was entitled to refuse to pay the Applicant’s claimed sick pay.  In answering that question he applied, in our judgment, the correct test.  In these circumstances we are not persuaded that Mr Linden’s alternative submission as he formulates it on appeal is properly to be regarded as a new point which we are prevented from considering under the Kumchynk principle, approved most recently by the Court of Appeal in Glennie v Independent Magazines UK Ltd [1999] IRLR 719.
24.
In these circumstances we shall dismiss this appeal.
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