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SUMMARY
Unfair dismissal
Employment Tribunal aggregated 80% contribution and 66% Polkey deduction rather than deducting them separately. – President

THE HONOURABLE MR JUSTICE BURTON (PRESIDENT)
1
This is an appeal by Mr Singh against the unanimous Decision of the Tribunal, when finding unfair dismissal of him by the Respondent, The Watch Security Ltd, that he should receive compensation in the sum of £256.75 in respect of a basic award, reduced by 80% on grounds of his contribution, and making no compensatory award.
2
The appeal, when it was put in by the Applicant, contained three grounds, and by an Order of His Honour Judge McMullen, dated 2 December 2003, sealed on the 8th, on a preliminary hearing, the first two grounds were dismissed, leaving the third ground set down for today’s full hearing.  
3
The Tribunal found that the Appellant had been unfairly dismissed on 11 April 2002, and had elected for the remedy of compensation.  Paragraph 6 of the Tribunal’s Decision records that he had seven years continuous service, and gained better paid employment from 1 June 2002.  His out of pocket loss would thus have been six weeks loss of earnings at £105 per week.  He would also have had loss of statutory rights and there is a conventional award which is often fixed at £250.  
4
The challenge is to the conclusion of the Tribunal at paragraph 9, which reads as follows:

“The tribunal turned to consider any compensatory award to the applicant having regard to section 123 of the 1996 Act.  It …. concluded that the applicant had substantially contributed towards his own dismissal”
[a finding which it had made in paragraph 8 of 80%]
“and applying section 123(6) would have reduced any award for loss of earnings and loss of statutory rights by 80%.  However, applying section 123(1) and the approach of the House of Lords in Polkey, the tribunal concluded that there was a very considerable probability that the applicant would have been dismissed fairly by the respondent in any event, even had the applicant’s length of service at other sites and medical position been considered along with his preparedness to work and carry out orders at another site, given his determined stance, which was reiterated in evidence at the tribunal hearing, that he was the one able to decide how to carry out the duties on the job.  It put this probability as high as 66.6%.  Aggregating those two percentage reductions, the effect is greater than 100% such that it is not just and equitable to award the applicant any compensatory award for loss of earnings or loss of statutory rights.”
5
The ground of appeal is that the Tribunal should not have aggregated these two percentage figures, making 146%, which was more than 100%, consequently eliminating the loss in its entirety, but ought to have followed the process which has been carried out in similar circumstances relating to where there had been a termination payment for which credit had to be given, in Cox -v- London Borough of Camden [1996] IRLR 389 and Digital Equipment Co Ltd -v- Clements (No. 2) [1997] IRLR 140.  
6
The course for which the Appellant contends is that there should be first the Polkey reduction of 66.6%, which thus arrives at a figure which would, after such deduction, amount to his loss, taking into account that he might well have been dismissed anyway, and then from that figure, the 80% contributory fault reduction falls to be deducted.  

7
The calculation which was put forward by the Appellant, on the basis of the figures to which we have referred, is that from the total sum of £880 in respect of six weeks’ loss of earnings of £105 and £250 for loss of statutory rights, there then falls to be the Polkey reduction which the Tribunal found, and there was no appeal against it, to be 66.6%, arrives at a figure of £293.92 and there is then from that figure, an 80% reduction, arriving at the total sum of £58.74.  

8
Given the very small amount in issue in this case, it is not surprising, and, indeed, to be applauded, that neither side thought it necessary to come to this Tribunal in person, and did not oppose the proposal of His Honour Judge McMullen, on the preliminary hearing, that this appeal be dealt with on the basis of written submissions.  
9
The substance of the written submissions by the Appellant we have described; the Respondent left the matter wholly to this Tribunal, without putting in any opposing submissions, and we are satisfied that the Appellant is right, and that this figure of £58.74 should be substituted for the nil award in respect of compensation made by the Employment Tribunal, so that, to that extent, this appeal is allowed and the total sum awarded should be increased from £256.75 to £313.49. 
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