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SUMMARY
Race Discrimination: Direct & Victimisation; Trade Union Rights: Action short of dismissal
Employment Tribunal incorrectly excluded unconscious discrimination from its consideration, contrary to Nagarajan, and on s146 claim wrongly concluded that there was no detriment and gave inadequate reasons for its conclusion that there was no TU motivation.  Other outstanding unadjudicated grounds of appeal (not before FH on this occasion) prevented remission.  Referral under Burns v Consignia to same Tribunal to give answers on unconscious discrimination and reasoning for s146 conclusion on motivation (without further evidence, with further submissions and with opportunity for ET to review, if so advised, of its own initiative).  
This is the summary of the judgment of the President sitting with Mr Ezekiel and Mr Springer following a hearing on 8 December.  The Employment Appeal Tribunal on 12 August heard an appeal from the Employment Tribunal’s reconsideration of these matters.  It considered the Employment Tribunal’s contention that it had considered the state of subconscious discrimination when there was nothing in their decision to show that this was the case meant that the decision was flawed.  On the Section 146 issue, the Employment Appeal Tribunal did not consider that the subsequent decision of the Employment Tribunal did not deal with the concerns raised by the earlier decision.

Refusal of Appeal
Leave to appeal is refused.  The Employment Appeal Tribunal did not seek to impugn the integrity of the Chairman and members of the Employment Tribunal but to say that it accepted its explanation is a travesty of its findings (see paragraphs 7 and 10).  As was pointed out in Paragraph 10, the Employment Appeal Tribunal finding was that even if the Tribunal did not consider subconscious discrimination when it had expressly misdirected itself on that issue and there was no trail of reasoning to show it had been considered, calls into question the integrity of the administration of justice.

If it is the case that the Employment Tribunal did not have the judgment of the Employment Appeal Tribunal, it is difficult to understand the reference to that judgment in the Employment Tribunal’s second decision.  In any event, that second decision did not deal with the concerns which had been raised.
The Employment Appeal Tribunal were acutely aware of the difficulties and expense which its order would cause.  It wholly rejected the Appellant’s contention that the tone and manner of ventilating a grievance were an irrelevant matter and, of its own motion, referred counsel to an authority which was on point.  In the light of our findings to have remitted this case to the same Tribunal to reconsider the matter would have been wholly inappropriate.
HIS HONOUR JUDGE PUGSLEY
1. This case arises against a background that the Appellant’s case against the Respondent was heard over five days between 22 and 26 March 2004.  Thereafter the parties provided written submissions and the reserved decision was promulgated on 7 July 2004.  That decision was the subject of an appeal heard on 8 December by the President, sitting with Mr Ezekiel and Mr Springer.  
2. At paragraph 3 of the Decision, the judgment of the President, Burton J, reads as follows:

“3.
The appeal by the Applicant was set out in 23 paragraphs and over 13 pages.  The first ground of appeal is contained in paragraphs 9, 10 and 11 of the Notice of Appeal and is headed up “Motivation under the Race Relations Act 1976”.  This is a ground of appeal dedicated, of course, only to the discrimination claim, and it was addressed to the statement by the Tribunal in paragraph 8.2 of its judgement as follows:

‘The Tribunal has had careful regard to the authorities cited to it in relation to the Applicant’s allegations of victimization.  It notes the case of Nagarajan v London Regional Transport [1999] IRLR 572 where the Court of Appeal held that in order for there to be discrimination by way of victimization within the meaning of Section 21, the protected Act must constitute the “reasons” for the less favourable treatment.  The discriminator must have a motivation consciously connected with the Race Relations legislation’ 

4.
Mr Brittenden, Counsel for the Applicant, who also appeared below, had argued the contrary below by reference to Nagarajan itself, and his Notice of Appeal reads as follows in paragraph 10:

‘The tribunal erred in law in requiring the alleged discriminator to have a ‘conscious’ state of mind for the purposes of the Applicant’s claims of discrimination and or victimization. In Nagarajan, the House of Lords held that in order to succeed in a claim of victimization, there was no need to show that the persons responsible for the treatment had a conscious motive connected with the protected acts.  It was enough for an applicant to show that the reason for the less favourable treatment was race/because of a protected act, whether or not that was something about which the discriminator was personally conscious of at the time.  An alleged discriminator can act consciously or subconsciously.  The tribunal has failed to consider the latter state of mind’.
This is, of course, directed towards the last sentence of paragraph 8.2.  The Respondent does not challenge the fact that there was an error by the Tribunal in this regard, and in its Respondent’s Answer at paragraph 2, it stated:

‘It is accepted that the Tribunal, despite being referred to the House of Lords’ decision in Nagarajan and given the House of Lords’ citation in its extended reasons, has referred to the Court of Appeal decision and cited a proposition from the Judgement at the Court of Appeal which was reversed on appeal to the House of Lords’”

6.
This appeal came before Judge McMullen QC on our sift, and he saw without, of course, the benefit at that stage of the concession by the Respondent, the force of the case made by the Applicant.  He noted clearly the contents of the Notice of Appeal, which extends way beyond those paragraphs 9-11, to which we have referred, which are under the general rubric of ground one of the Notice of Appeal, and he made an order for expedition of a full hearing, by an Order dated 7 October 2004; and that indeed has occurred on the basis of paragraph 1 of his Order, which read:

‘This appeal be set down for a full hearing confined to ground one of the Notice of Appeal.  The time estimate for such hearing to be two hours’.
7.
When the papers came before me last week for the purposes of preparation, I appreciated that, on any basis, not all the grounds of appeal related to the discrimination claim, and that there was, in the Notice of Appeal, a challenge to the finding by the Tribunal in respect of the trade union claim.  Paragraphs 19 and 20 of the Notice of Appeal read as follows (paragraph 19 dealing, in addition to the trade union claim, with another way of putting the appeal in respect of the discrimination claim, but we read the whole of the paragraph in any event):

‘19.  Further or alternatively by reason of the discrepancies outlined above, the Tribunal erred in failing to provide sufficient reasons in support of its decision on this matter for the purposes of the Race Discrimination/Victimization complaint, and/or in respect of the Section 146 TULCRA 1992 complaint or as to the purpose for which the Respondent so acted in commencing disciplinary proceedings against the Applicant”

20  The Tribunal erred in deciding that a threat of intended disciplinary proceedings against the Applicant did not amount to a detriment [para. 9].  He was on a final written warning and could be dismissed for any further transgression.  His evidence was that he spent a few months fearful for his job.  The fact remains that a threat to the Applicant’s livelihood amounts to a detriment, see Carter v Wiltshire County Council [1979] IRLR 331 and Carlson v Post Office [1981] IRLR 158’
8.
This is a challenge to the conclusion of the Employment Tribunal, to which we have referred, dismissing the trade union claim.  The basis on which it dismissed the trade union claim was a finding that there was no detriment, but that even if there had been a detriment, the purpose of the Respondent was not a prohibited purpose within section 146 of TULCRA.  Section 146 reads as follows:

‘1.  An employee has the right not to be subjected to any detriment as an individual by any act or any deliberate failure to act by his employer, if the act or failure takes place for the purpose of (a) preventing or deterring him from being or seeking to become a member of an independent trade union or penalizing him for doing so.  (b) preventing or deterring him from taking part in the activities of an independent trade union at an appropriate time or penalising him for doing so, or (c) compelling him to be or become a member of any trade union or of a particular trade union or of one of a number of particular trade unions.’
9.
The Tribunal found in paragraph 6(xv) of its Decision, by reference to the fact that the Respondent set up an independent inquiry in relation to the Applicant’s use of e-mails, the following: 

‘Included with e-mails sent by the Applicant to work colleagues or managers were e-mails sent in connection with his union activities.  The Tribunal does not find that the Respondent acted for any of the three purposes set out at section 146 of the Act.’
and at paragraph 9 under the heading “The Tribunal’s Conclusions” the Tribunal continues:

‘The Tribunal did not find that the complaint under section 146 of TULCRA had been made out either since the situations in which a detriment could be suffered did not appear to apply to the facts of this case upon the wording of the statute.  However, if that is wrong the Tribunal would not have found the required motive in the Respondent .’ 

10.
The ground, consequently, of the Applicant’s appeal in this regard is that the apparent conclusion that there was no detriment was an error of law, not only by reference to Carter and Carlson, but now further by reference to Shamoon v Chief Constable of the Royal Ulster Constabulary [2003] ICR 337; and that there was no sufficient reasoning, in respect of the conclusion that the act of setting up and pursuing the disciplinary enquiry, if it constituted a detriment, was not for one of the prohibited purposes.
11.
On noting the existence of this ground, which we will call the “trade union ground” in the Notice of Appeal, I caused the EAT to contact both Counsel, both Mr Brittenden and Mr Vickery, who appeared for the Respondent both below and before us, to ask them to address that ground also before us, notwithstanding the Order of Judge McMullen, to which we have referred, and very commendably, in the short time available to both, they have done so in a very able way, and with considerable care in the Supplemental Skeleton, so that this ground also has been capable of full argument before us.

12.
We turn then to ground one.  It is plain that there was an admitted error by the Tribunal in failing to ask itself the necessary question as to whether there was, in addition to conscious motivation or causation, unconscious motivation or causation, which is required by the House of Lords decision in Nagarajan to be considered by a Tribunal addressing these issues of discrimination.

13.
The immediate concession by the Respondent in its Respondent’s Answer was coupled with a case there was no call for this Appeal Tribunal, as a result, to quash the Decision of the Tribunal and remit it, because effectively the same result would have occurred in front of the same, or indeed any reasonable tribunal, had the Tribunal addressed the question, and a careful Skeleton Argument was put in by Mr Vickery, in which he sought to address each of the heads of discrimination with which the Tribunal was required to deal, in order to seek to persuade us that the failure by the Tribunal to ask the question of whether there was unconscious discrimination or causation made no difference to the result.  

14.
In his Skeleton Argument, Mr Vickery has consequently addressed each head.  In paragraph 13, he addresses the complaint about the award of a grade one upon the Appellant’s annual performance review, and in paragraph 14 he addresses the Tribunal’s conclusion as to the alleged discrimination, the manner in which the Applicant’s appeal against his grade 1 was conducted, and the award to him of a grade 2 on appeal.  In paragraphs 15 and 16 of his Skeleton, he addressed the imposition of a final written warning on the 3 July 2003, in paragraph 17, the failure to determine the Appellant’s grievance, and he then addressed the other matters which were the subject of dispute in paragraphs 18 to 22.  In each case, his assertion is that the question of motive, in the light of the Tribunal’s findings, simply did not arise and could not have arisen, even if the question of unconscious motivation had been addressed.

15.
We are not persuaded by that argument and we cannot say that this Tribunal might not have reached a different conclusion if it had addressed the question of unconscious discrimination.  We feel it possible that Mr Vickery may be right, but we cannot tell, and it must be right for the issue of unconscious discrimination to be addressed in terms, in the way this Tribunal in terms said it was not doing.   

16.
There are assertions by the Applicant, through Counsel, contained in the grounds of appeal, which are not specifically before us, alleging that conclusions reached by the Tribunal were perverse.  We have not considered them but, of course, the same arguments that are put forward as to why the conclusions this Tribunal reached were perverse may also be relevant to the issue as to whether the Tribunal might have reached a different decision, if it had considered unconscious as well as conscious discrimination, and we are certainly not in any position to sever off the arguments that might or might not be relevant to unconscious discrimination, which either were additionally relevant to conscious discrimination or not relevant to conscious discrimination.

17.
It was clear to us from the outset of this Appeal, as we indicated in our provisional conclusion to Mr Brittenden when he opened his appeal, that we could not be satisfied as to what the result would have been if the Tribunal had asked itself this question, and consequently that in the broadest sense remission would be the right, indeed the only possible answer.  We asked him to address us as to whether remission should be to the same or a different Tribunal.  We had very much in mind the guidance given by this Appeal Tribunal in Sinclair Roche & Temperley v Heard [2004] IRLR 763, and subject to one very important point, to which we shall refer in a moment, nothing that Mr Brittenden submitted to us caused us to change from the provisional view of which we indicated to him, that if remitted, this would be a case appropriate to remit to the same Tribunal.  This was a case which took five days of hearing with a number of witnesses.  We understand that Professor Paul, who was one of the most significant witnesses called at the hearing, is no longer in good health and might not be available for a further hearing, and, in any event, as referred to in Sinclair Roche & Temperley, there is a great deal to be said by way of avoiding prejudice and cost to both sides for sending the matter back to the same Tribunal, where it can safely be done.  In this case, what was being suggested, so far as the discrimination claim is concerned, is that the Tribunal had simply switched itself off before answering a relevant question.  There is the further factor in favour of sending the matter back to the same Tribunal, namely that there would not, it seems to us, be any need to call any additional evidence, because this is not a case in which the Tribunal foreclosed consideration, either in evidence or submissions, of unconscious discrimination before reaching judgment.  If that were the case, then there might have been some evidence, either not called or not cross-examined on, which would now need to be called or further called; but both sides agreed that such was not the case, and indeed it is quite plain that closing submissions were put forward upon the basis of there being at least open to the Tribunal a finding of unconscious discrimination, and it was only in its concluding decision that the Tribunal foreclosed that possibility.

18.
Mr Brittenden sought to submit to us that because the Tribunal had wrongly applied the law in Nagarajan, and because it had, in a way in which we will refer later, incorrectly applied the law so far as concerns the law of detriment, it would be inappropriate to remit the matter back to the same Tribunal because its decision was flawed in that regard.  We would not have concluded that that was a bar to sending it back to the same Tribunal, given the guidance which we would now give as to the proper applicability of the law; and we would repeat our opinion set out in Sinclair Roche that a professional employment tribunal is always prepared to reconsider a position, with guidance, if necessary, from an Appeal Tribunal, where it has made an error of law, and that this is not a situation in which the Tribunal has totally wedded itself to findings of fact from which it would find it difficult if not impossible to resile. 

19.
But that is where we would have gone, subject to hearing further argument, but for the further point which was then powerfully made by Mr Brittenden.  He pointed out that there are other grounds of appeal in his Notice of Appeal, relating to the question of discrimination, which are not subsumed under what we have called ground one, and equally do not amount to allegations of perversity, which could be said to be associated with the failure to consider the question of unconscious discrimination.  Those are in particular set out in paragraphs 13, 15 and 16 of the Notice of Appeal, and, as a result of Judge McMullen’s Order, those matters are not before us, have not been argued, were not even the subject of last week’s last minute request by this Tribunal for the parties to put together, as they have so successfully done, a case, and might need, as Mr Brittenden submits, Notes of Evidence (hopefully agreed under the paragraph 7 procedure laid down by the Practice Direction).  If we were, consequently, to quash this Decision and remit this back even to the same Tribunal, we would need to quash the whole Decision, because otherwise there would remain, in part, some grounds of appeal to an existing Decision, and some grounds of appeal which would have been dealt with by way of quashing the Decision, which would then require reconsideration by the same or a different tribunal.  That is the consequence of the otherwise extremely helpful short-cut taken as a result of Judge McMullen’s Order, limiting the argument to ground one of the Notice of Appeal.  

20.
The Respondent’s answer contained a key to this problem when originally served back on the 20 October 2004.  It read as follows under the heading of ‘Submission’:

It is suggested that in advance of the substantive Hearing of this Appeal the case is remitted [I think, in fact, what it meant was “referred”] to the Tribunal which heard the application…in accordance with English v Emery Reimbold & Strick Ltd [2003] IRLR 710 and Burns v Consignia plc [2004] IRLR 425 for the Tribunal to consider further its reasons for its decision, having regard to 1.1 the specific points made in the Notice of Appeal at Paragraphs 13, 19 and 21, which expressly or in substance are based on an allegation of failure to give adequate credence.  1.2. the decision of the House of Lords in Nagarajan v London Regional Transport [1999] IRLR 572.”
21.
That is, as will appear, more or less exactly what, with the approval of both sides, we now are about to do.  The sadness is that that paragraph in the Respondent’s Answer was not made the specific subject matter of an application by the Respondent, because, of course, pleadings are not read by anyone until the matter comes on for hearing, and so consequently this suggestion lay fallow.  Had it been accompanied by an application on paper on notice, the Order we have now made might have been made in October, without the need for this full hearing to take place, although as it turns out it has been at least fruitful from the point of elucidating the trade union point.

22.
Notwithstanding that suggestion to quash the Decision, Mr Brittenden clearly recognised that it would not be possible to quash the Decision and remit it back to the same Tribunal without dealing with the other grounds of appeal, for the reasons that we have indicated.  But he submitted that we should, for that very reason, quash the entirety of the Decision and send the matter back to be reheard from scratch before another tribunal. We are quite clear that that is not appropriate, in these circumstances, for two reasons which intertwine:

(i)
If we are of the view, as we are, that it is, on balance, not appropriate to send it back to a different tribunal, but that the right course is for it to go back to the same Tribunal, which thus leads to no need for the rehearing of five days of evidence and extra expenditure of costs, then this, of itself, ought not to be a reason for doing that which we would not otherwise do, simply because of the inconvenience of leaving certain grounds undecided pro tem.  

(ii)
We would, certainly not do that without considering the merits of those grounds, and we are in no position to conclude whether there are any merits in the paragraphs 13, 15 and 16, to which we have referred.  We cannot possibly allow grounds which might well be of no merit whatever, to decide the course as to what to do, and to lead to the quashing of an entire Decision which we would not otherwise be quashing, for the reasons that we have given.

23.
That leaves us with only one solution, unless we have been persuaded by Mr Vickery, as we have not been, that, notwithstanding the errors of law made by the Tribunal, this Decision could be upheld as undoubtedly right.  The conclusion, therefore, must be to follow the suggestion made by the Respondent’s Answer, to which we have referred.  We have found the operation of Burns v Consignia extremely successful, as has been said on a number of previous occasions.  It is always necessary to be concerned, as was said in English v Emery Reimbold, about the risk of a tribunal having a second bite of the cherry.  On the other hand, given the professionalism, to which we referred in Sinclair Roche, of a tribunal, and the fact that in this case the tribunal will be guided by submissions on both sides and will be trammelled by its own Notes of Evidence, because there will be no fresh evidence called, we are satisfied, just as we would have been if the case had been remitted to the same tribunal, that this Tribunal can answer the questions which we will ask it to respond to professionally, and in a straight forward and fair way.

24.
We turn then to what we propose to do by way of referral.  The first matter is obvious, in the light of the judgement that we have given, namely that this Tribunal must be asked, on the basis of the evidence that it has taken, and no further evidence but with the assistance of any submissions from either side for which the Tribunal may call, what answer it would have given on this evidence, had it not foreclosed consideration of unconscious discrimination.  That speaks for itself and is simply the completion of the job done by this Tribunal, which has first considered whether it is satisfied that there was conscious discrimination, conscious motivation, conscious causation, and must now proceed on the same evidence to consider whether there was unconscious discrimination, unconscious motivation, unconscious causation within Nagarajan.  
25.
The second matter relates to the trade union claim.  Once again it has been conceded by the Respondent that the Tribunal erred, in relation to its application of the law to the issue of detriment, in the light of the authorities, to which we have referred earlier in this judgement, relied upon by the Applicant.  It seems clear, and Mr Vickery does not resist this, that a tribunal must find that the very subjecting of an applicant to a disciplinary process, not to speak of the further effects, which it was asserted by the Applicant had followed, is a detriment, certainly given the very broad definition of detriment now established in the authorities.  But this Tribunal did not rest its case on whether or not there was a detriment, and it did, as we have described, firmly resolve (and one can understand entirely why it did so) that none of the purposes proscribed by section 146 of TULCRA apply.  It did so, however, in extremely brief terms in what could be called “conclusory terms” without dealing with the submissions or the evidence both ways, upon which those conclusion were based.  It is quite plain that the Tribunal were, and no doubt were rightly, impressed by the fact that the inquiry that was set up was an independent inquiry under a Professor Schwartz, and that it was set up as a result of complaints made by parties which made it incumbent, as the Tribunal found, upon the Respondent to set up the investigation.  In paragraph 2.9 the Tribunal made the following findings:

‘It was said that in October 2003 the Respondent had received complaints from staff about inappropriate use of the Respondent’s e-mail system in relation to the volume and content.  The amount of time being expended in working hours on the sending of these e-mails appeared disproportionate and constitute an abuse of the system.  In accordance with its guidelines, the Respondent had accordingly set up an investigation into the Applicant’s use of e-mails appointed by Professor Newbold as a person unconnected with the complaints.  The Applicant was kept informed of progress.  In the circumstances of the complaints received, the Respondent had a genuine and appropriate reason for searching his e-mails.’
and at paragraph 6(xiii) the Tribunal further found as follows:

‘In response to complaints received from members of staff an investigation was carried out as to the Applicant’s possible continued abuse of the university’s e-mail policy,  This angered the Applicant…The Applicant said that a plea that privacy would thus be violated prevailed [in another case] but not in his case.  However, the Tribunal finds that that determination changed and that the search went ahead as requested.  It was incumbent upon the Respondent to react to the complaints which it had received, and Mr Vickery relies heavily upon that conclusion by the Tribunal.’
26.
Mr Brittenden, however, points to a number of matters, which he has told us he relied upon in the course of submissions, arising out of the evidence, to seek to persuade the Tribunal that because, putting at its very lowest, there was something odd about what occurred in relation to the examination of the Applicant’s e-mails, and because he was in fact a trade union official, inferences could be drawn with which the Tribunal had not grappled.  

In paragraph 17 of his supplemental submissions, he set out the following:

‘The decision suffers from the following wholesale lack of (a.) findings and (b.) reasoning/analysis as to the following matters (which were relied upon or advanced by A. in cross-examination and in closing submissions).’
27.
Those submissions or questions raised include matters such as asking who complained about the Applicant’s e-mails and when; on what basis it was said that the e-mails were inappropriate;  consideration of the total number of complainants;  why the e-mail search went beyond the parameters originally set by Professor Schwartz;  and whether, and why, it accepted the Respondent’s case that the Applicant had spent a ‘disproportionate amount of time’ sending e-mails.  None of those matters appear in the Tribunal’s Decision.  It is simply stated as a fact that some of the e-mails that were searched related to the Applicant’s trade union activities and the conclusion reached that none of the prohibited motives were found to exist.
28.
Mr Vickery has not sought vigorously to contest his own suggestion in Respondent’s Answer, to which we have referred, that there be a referral under Burns v Consignia in this regard.  He does not accept that there was inadequate reasoning, but in his submission the best way of putting the matter beyond doubt is for the Tribunal, while the matter is being referred back to them, to flesh out its own reasoning, and to give the reasons for which the Applicant asks, or at any rate sufficient of them to show why it reached the conclusion it did.
29.
We accept that good sense.  Consequently we shall refer the matter back under Burns v Consignia to ask the Tribunal to give the fullness of its reasoning as to why it was satisfied that the setting up and conduct of this disciplinary inquiry into the use of e-mails was not for a prohibited purpose, under section 146, addressing as many of the Applicant’s submissions as it considers material.  Of course, there is no obligation for a Tribunal to address every one of Counsel’s submissions, which may or may not be helpful to it; but in this case it will at least be necessary for the Tribunal to summarize what the evidence was as to the investigation, both as to its intent and to its conclusion, in order to show, over and above the fact that it was incumbent upon the university to set one up, why it is that the Tribunal is satisfied that section 146 is not breached.  It goes without saying, as is always the case on a Burns v Consignia referral, that if, on looking at its conclusions in the light of the submissions made and in the light of now needing to address in greater fullness the reasoning for its conclusions, the Tribunal, of its own initiative, concludes that it wishes to change its mind, then it can always feel free to do so; and to review the Decision of its own initiative is a matter it both has jurisdiction for and, of course, because of its professionalism, a readiness in appropriate cases to do.
30.
The last matter, is a matter which Mr Brittenden added at the close of his submissions, and we conclude is a helpful suggestion.  Inevitably, the adoption of this course at a full hearing is not what we would ordinarily have wished.  We would normally have wished to have resolved all the grounds of appeal, either by dismissing them all or by dismissing some, as appropriate, and allowing those which would lead to a remission, either a remission to the same Tribunal or to a different one.  We have explained how the position here arises, that, on any basis, we cannot deal with all the grounds of appeal against this Decision.  The result of what we are, therefore, doing is leaving unheard certain of the grounds of appeal while sending back to this Tribunal others.  It may be, of course, that the Tribunal, on the further consideration that is now necessary on the issue of unconscious discrimination, and the further consideration now necessary in relation to the trade union claim, will reverse its decision in any event.  If, however, it reaches again the same conclusion that there was no discrimination, conscious or unconscious, and that there was no trade union discrimination, because, although there was a detriment, the Tribunal is able to set out its reasoning and stand by it as to why it was not for a prohibited purpose, then it is entirely still possible that the remaining grounds of appeal will still have to be considered.  
31.
The suggestion by Mr Brittenden, which we endorse, is that, whereas, of course, there is no compulsion upon the Tribunal whatever to do so, if on looking at the Notice of Appeal there is anything in the other grounds which are not specifically referred back to it which causes the Tribunal any concern, then, of its own initiative, it can, in the course of the consideration it is inevitably going to have to give to this Decision, review any or all of those matters, either by way of reconsidering and reversing its conclusion, or by way of further explaining any matters which are the subject of criticism by the Applicant in order to put the correctness, as it sees it, of its Decision, beyond doubt.  We do not require the Tribunal to take that course.  We simply point out that it would avoid any further appeal, or it would, or might, avoid any further appeal if there were any matters that it felt necessary to reconsider.  
32.
But that apart, we refer the matter, as invited effectively now by both sides, simply under Burns v Consigna in respect of unconscious discrimination and section 146 motivation.  To that extent the balance of the Appeal is adjourned, and on ground one and the trade union claim we refer the matter to the Tribunal.
3. The Tribunal met to consider this matter on 3 March and they thereafter produced answers to the questions.  
“Question (i): Whether there was less favourable treatment of the Appellant subconsciously motivated by unlawful discrimination:

Answer: The Tribunal had found no less favourable treatment of the Applicant subconsciously motivated by unlawful discrimination. All three members of the Tribunal clearly recall that during its consideration of the case over a period of some five days they were fully aware of, discussed and rejected the possibility of a finding subconsciously motivated discrimination as submitted by the parties and in the light of dicta in the authorities of Nagarajan v London Regional Transport [1999] IRLR 572 HL and Law Society v Bahl [2003] IRLR 640 EAT.
Question (ii): What were the Tribunal’s reasons for concluding that the detriment to the Appellant of the setting up or conduct of the email enquiry was not motivated contrary to s 146 of the TULCRA 1992?

Answer: The Tribunal's reason for concluding that any detriment to the Appellant from the setting up or conduct of the email enquiry was not motivated contrary to s146 of the TULCRA 1992 was because of its acceptance evidence that the Respondent had a reasonable: concern that the Applicant was continuing to abuse the Respondent's email system despite a previous warning in at regard. This reason did not, additionally, appear to the Tribunal upon the evidence, in particular that from Mr Dempster, to be linked to any of the protected acts set out at s 146”.

Review by Tribunal of its decision of its own motion
The Employment Appeal Tribunal has invited the Tribunal to feel free if so advised to review its decision of its own initiative.  Both parties have urged such a course upon the Tribunal albeit for different reasons. The Applicant, while pointing to the possible saving of time and money from the carrying out of a review clearly seeks to challenge the Tribunal's original findings and the decisions based upon them. Mr Brittenden also derives from the Employment Appeal Tribunal's judgment and order the proposition that the Employment Appeal Tribunal "welcomed the suggestion that the tribunal may wish to review its decision in the light of other grounds of appeal on its own initiative”.  The Respondent, on the other hand, results the Tribunal to "complete" its task by filling out certain possible lacunae in its reasons but not, unless constrained to do so, to revisit its original conclusions. 

The Tribunal has considered the parties' submissions as to why  it should review its decisions of its own initiative in the light of the wording of the Rules 34 and 35 of the 2004 Rules of Procedure and has had difficulty in concluding that a review should be held on the ground that the interests of justice require such a review as required by Rule 34 (e), the other possible grounds clearly not applying.  Had the parties themselves made a timeous application for a review rather than inviting the Tribunal to hold a review of its own initiative, it seems like that the Tribunal would have concluded that there was no reasonable prospect of the decision being varied our revoked, even given the criticisms that have been levelled at the decisions and reasons.  That said, if Mr Brittenden correctly interprets the Employment Appeal Tribunal’s view of the desirability of the Tribunal reviewing the decisions, it would naturally pay the highest regard to any imitation of that in again considering whether or not to review its decision of its own motion”.  

4. We are therefore dealing with the issues that arise therefrom: both the original decision and the subsequent decision of the Tribunal’s further deliberations on 3 March which were promulgated on 16 March 2005.
5. The Appellant focuses on this consolidated appeal by pointing out that in its initial Decision, the Tribunal had said it had had careful regard to the authorities cited in it, but questioned whether this is an accurate statement because notwithstanding written submissions which expressly refer to and correctly set out the House of Lords’ guidance in Nagarajan v London Regional Transport [1999] IRLR 572, it is, they said, at least arguable whether the Tribunal had actually read that decision or, indeed, its head note and this brings into question the extent of the meticulous care that the Tribunal claim to have given when determining the Applicant’s claims.  
6. The fact is that in its first Decision, there was no hint of the claim made in the second Decision but all three members of the Tribunal clearly recall that they were fully aware of, discussed and rejected the possibility of a finding of subconsciously motivated discrimination, as submitted by the parties in the light of the dicta of the authorities of Nagarajan v London Regional Transport [1999] IRLR 572 House of Lords.  
7. We say right away that we are not challenging the integrity of the members of the Tribunal, but we have to say that in all the circumstances of this case, we are extremely uncomfortable by a decision which does not focus on the issues raised in the House of Lords being in any shape or form set out in the first tribunal, nevertheless being assured that those matters were considered.  The old adage about justice not only being done but seen to be done, in our view, does apply and all we can say is that we really do not feel that if we were litigants, we would feel that the matter had been properly considered.  There is no reference at all in the first decision to subconscious motivation and, in view of the patent misdirection, we consider that this decision must be regarded as fatally flawed on the basis of the old adage that justice must not only be done but be seen to be done.
8. There is no trail of reasoning in the second judgment which enables an applicant to see how it was that there was no subconscious motivation in respect of the victimisation complaints in its judgments of 16 March 2005.
9. This case is to be distinguished from the case of Madden v Preferred Technical Ltd & Ors [2005] IRLR 46 CA in which Wall LJ noted the judgment of the Employment Appeal Tribunal which said it would need to be impressed by “an overwhelming case on the facts to form the view that when a Tribunal said it was doing it, it did not in fact do it”.  In this case, unlike the Madden case, there is nothing in the decision to show that either the first Tribunal decision had directed itself, although it had got the reference wrong, on the views held by the House of Lords and nothing in the second Decision other than assertion to illustrate that it had considered matters in the light of the House of Lords authority. 
10. We cannot rewrite history but if it had been the case that the Tribunal examining the judgment of the Employment Appeal Tribunal in this case had said, if it had been the case, “we got it wrong, we misdirected ourselves.  We have now reconsidered it and we still find there was no subconscious motivation” and had then proceeded to give its reasons for that finding, then it is difficult to see how the Tribunal could have been criticised, but the converse to say “we did consider it” when that does not surface means that even if that is the case, the integrity of the system is called into question.
11. As far as the appeal concerning s146 of TULCRA, we are bound to note that the judgment of the President points out some very real difficulties that there are in the Tribunal’s decision.  In particular at page 59 of the bundle it said this:
“That the Tribunal did consider the matter in extremely brief terms in what could be called ‘conclusory terms’ without dealing with the submissions or the evidence both ways upon which the conclusions were based”.
It noted that

“the Tribunal were no doubt impressed by the fact that the enquiry that was set up was an independent inquiry under a Professor Schwartz…..”
However, the point is that the Tribunal’s second judgment is sparse in its reasons saying that the Tribunal reached its conclusion because of 
“its acceptance of evidence that the Respondent had a reasonable concern that the Applicant was continuing to abuse the Respondent’s e-mail system despite a previous warning in that regard”.
This reason did not, additionally, appear to the Tribunal from the evidence, in particular from that of Mr Dempster to be linked to any of the protected acts set out in s146.  
12. We are bound to say that we do not think that that addendum meets the concerns outlined by Burton J in paragraphs 27 and 29 of his judgment.  

13. Whilst it is not formally necessary to cite or even refer to each case which may be put before a Tribunal, looking at the Appellant’s Skeleton Argument, it seems that the cases of Carter v Wiltshire CC [1979] IRLR 331 and Carlson v Post Office [1981] IRLR 158 were before the Tribunal and it is difficult to see from the way it has dealt with the matter that it has done justice to the arguments that were before it and have at least considered those matters.
14. The Respondent points out that this is a case that has lasted several days.  Professor Paul is not in good health and furthermore, they point out that the Appellant in the e-mails and generally was intemperate in his criticism of others.  
15. We accept that Mr Brittenden has over-stated the case considerably in claiming that it is an untenable distinction between raising a protected act and the tone and manner of expression in such correspondence.  It was a submission made by Mr Brittenden that impresses only by its audacity.  Mr Vickery has put before us a decision of the Employment Appeal Tribunal chaired by Wall J  members, Miss N Amin and Mr D Smith which is certainly consistent with the view that the manner and mode in which matters are raised is a matter that can be relevant.  The precise factual background of Hossack v Kettering Borough Council EAT/1113/01, judgment delivered on 29 November 2002, is rather different on the factual basis.  For the employee, it was argued that a differentiation between the content of a disclosure and the manner in which it made could, if not carefully analysed, emasculate the legislation.  The Employment Tribunal agreed that [in] approaching a protected disclosure [one] will need to be alert to that danger.  It went on to say:  
“However, in our judgment, this Tribunal was so alert and its conclusions are not only, in our view, correct in law, they also accord with common sense and in no way offend against the spirit or letter of the legislation”.  
16. Due to the efficiency and hard work of the Tribunal staff, the presiding judge was able to put before the parties a decision of Wood J called Re York Trucks EAT 10988.  The facts of that case, were that the Respondent company owned a number of flats.  An allegation was made by an employee, who was a cleaner, that she had been the subject of a serious sexual assault by one of those occupying the flats.  It was claimed that the company had not taken the matter sufficiently seriously.  In that case, Wood J accepted the position that the ET had properly found that the reason for dismissing the claim was because of the employee’s disruptive behaviour in the way in which she raised the matter and that on the issue of causation, the Tribunal were entitled to find that.  
17. In the long Skeleton Arguments that have been before us, issues of fact have been copiously argued and re-argued.  Quite simply, we do not intend to revisit the arguments about perversity.  We consider at the end of the day these decisions were fundamentally flawed.  Sadly, it is one of those rare cases where one has to say that we do not think that the Tribunal dealt with the matter in a way which would leave the parties knowing why they had won and why they had lost.  This is a case where the fundamental issues have not been dealt with in a way which their importance demands and deserves.  We have come to this view with great reluctance, having regard to the public cost.  This is a case where the appeal should be allowed and the case be remitted to be heard afresh before a differently constituted Tribunal.  We go on to say that we hope that the Tribunal, in considering the matters, will have regard to the cases we have cited and, in particular Re York Trucks. It will be open to that Tribunal to reach whatever findings it considers proper.
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