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HIS HONOUR JUDGE WILKIE QC
1
This an appeal by Mr Perrie against certain parts of the decision of the Employment Tribunal sitting at Leicester on Tuesday 18 March and Friday 25 April last year.  The Tribunal unanimously decided that the Applicant was not unfairly dismissed.  That is not a decision which is the subject of appeal.
2
Mr Perrie’s claim for wrongful dismissal which was dismissed on withdrawal is not the subject of an appeal.  The decision of the Tribunal which is under an appeal is that the Respondent’s contract claim under Article 4 of the Employment Tribunal’s Extension of Jurisdiction England and Wales Order 1994 for damages succeeds and the Applicant is ordered to pay the Respondent the sum of £5,580.24.
3
The Respondent below, and here, cross appeals against one aspect of the Tribunal’s decision namely the Tribunal’s decision that it did not have jurisdiction to consider a number of contractual claims based upon their allegation that Mr Perrie had been in breach of contract on a number of occasions prior to his ultimate dismissal.  Those claims were raised in their ET3 where they indicated that they intended to counter claim for a sum representing the loss incurred by the Respondent caused by “the Applicant’s negligence referred to above”. By, “referred to above” they meant matters referred to in paragraph 7.2 and 7.3 of the ET3.
4
The Appellant was employed as a motor vehicle technician at the Respondent’s Beaumont Leys premises from October 1998 to 22 July 2002 when he was dismissed for gross negligence in the performance of his duties.  The Respondent, as its name suggests, is part of the Mercedes Benz Group of companies.  
5
The Tribunal decision principally focussed on the issue of fair or unfair dismissal and only tangentially and very much at the end of the decision focussed on the Respondent’s contractual claim.  The Tribunal set out in paragraphs 4 (a) through to (t) a very full and careful account of the evidence and what they say were findings of fact.  It set out a history of a series of complaints by the Respondent of negligence on the part of the Appellant and the various steps in the disciplinary process to which those acts of alleged negligence made him subject.
6
Matters developed to the point where he was on a final warning by July 2002 when an incident occurred which is dealt with in paragraph 4 (n) to (o) of the findings of fact.  A customer returned a vehicle which had been serviced at the company premises because it was making a loud noise. As part of the service the vehicle had been filled with oil, but when it was examined the axle oil level plug was missing and oil was present at the rear of the vehicle, oil having leaked out in the week since it had been serviced.  The damage caused was such that the rear axle had to be replaced.
7
The Appellant had been on the late shift and this particular job had been his last job.  The Respondent’s main witnesses Mr O’Reilly and Mr Rolley formed the initial view that the oil plug could not have been fitted.  A Mr Lee Hendricks had taken over from the Appellant that evening.  He was seen by Messrs O’Reilly and Rolley and he told them that he had told the Appellant to put the old plug back because there were no new ones in stock, but told them that he had not checked whether Mr Perrie had done so even though he was the final inspector.
8
That disclosure gave rise to what became a heated exchange between Mr O’Reilly and Mr Hendricks who did not return to work but gave his notice the next day.  At the Tribunal Mr Hendricks gave evidence on behalf of Mr Perrie to the effect that although he had not seen him replace the plug he had checked that there was a plug there, thereby contradicting what appears to have been his initial account.  The Tribunal did not accept the truth of Mr Hendrick’s evidence.
9
However, in addition to speaking to Mr Hendricks, Mr O’Reilly asked a Mr Insley, who was the Respondent’s truck service workshop supervisor, and a Mr Crane, described in the Tribunal’s decision as a master technician who sits on the Mercedes consult committee, to carry out tests on five plugs of differing ages to establish if they could fall out themselves under pressure or could be fitted incorrectly.  
10
Mr Insley gave evidence at the Tribunal hearing.  The Tribunal record in paragraph 4 (o) that the tests revealed that at the pressure the vehicles operated, plugs did not come out irrespective of age, and the shape of the plug was such that, even if fitted incorrectly, it would either settle in the correct position or push itself out.
11
The Tribunal then made findings of fact about the disciplinary process which thereupon ensued which led to a decision of 22 July at the end of which Mr Perrie was dismissed, and a subsequent appeal.  The Tribunal, in paragraph 5, set out the law as it applied and they set out the relevant statutory provisions relating unfair dismissal as well as to Article 4 of the Extension of Jurisdiction Order.  They satisfied themselves that, subject to one matter to which we shall refer later, they had jurisdiction to consider contractual claims made by the Respondent.  They then recorded the submissions made by the respective parties, both of whom were legally represented.  One of the arguments raised on behalf of the Appellant concerned a waiver argument in respect of making contractual claims arising from negligence at work.

12
Paragraph 7 of the decision sets out in seven sub-paragraphs, the conclusions of the Tribunal.  They deal with the issue sequentially.  7 (a) to (e) deal with the findings in respect of unfair dismissal.  Paragraphs (f) and (g) concerned the contractual claim.  In paragraph 7 (a) the Tribunal starts by finding that the reason for the Applicant’s dismissal related to the Applicant’s conduct and then it says “in that he had failed to insert an oil level plug while subject to a final written warning initially imposed in February 2002 for certain matters”.
13
This is an ambiguous statement.  On one level it might be said that it constitutes a finding of fact by the Tribunal that Mr Perrie did fail to insert an oil level plug.  Alternativiely, its place in the reasoning of the Tribunal at the very beginning of its consideration of the unfair dismissal claim may simply record a finding as to the alleged conduct which was said to constitute the reason for the dismissal.  In our judgment, looking at the context of this decision as a whole, this statement probably refers to the latter.  It does not constitute a finding of fact that he did in fact fail to insert the oil level plug.  
14
The Tribunal then go in the succeeding paragraphs to consider the question of fairness by reference to the various limbs of the Burchell test focussing on the Respondent’s belief, the reasonableness of that belief, and the sufficiency of the investigation. They concluded that, on each of these counts as well as their conclusion that the response been within the band of reasonable responses, the dismissal was fair.  No complaint is made of that aspect of the matter.
15
In paragraph (f) they turn to consider the contract claim.  There is a part of this paragraph which deals with this matter which is the subject of the cross appeal.  Insofar as it concerns the claim which they decided they had jurisdiction to consider, namely the claim arising out of the immediate occasion for the dismissal, their findings are spare and their reasoning in support of those findings virtually non-existent.
16
It is certainly right to say, that one can, with some care, piece together what the elements of their conclusion are namely: a conclusion that there was implied into this contract of employment a term that he would take reasonable care in the performance of his duties, that he breached that term on a number of occasions including the failure to insert an oil level plug and that, in paragraph (g), there were losses found implicitly deriving from that single breach of contract.
17
What is, however, totally lacking is any reasoning to support those basic factual conclusions and we remind ourselves of the passage in Meek v City of Birmingham District Council [1987] IRLR 250 where in paragraph 8 the EAT says this:
“It has on a number of occasions been made plain that the decision of Industrial Tribunal is not required to be an elaborate formalistic product of refined legal draftsmanship, but it must contain an outline of the story which has given rise to the complaint and a summary of the Tribunal’s basic factual conclusions and a statement of the reasons which have led them to reach the conclusion which they do on those basic facts.  The parties are entitled to be told why they have won or lost.  There should be sufficient account of the facts and of the reasoning to enable the EAT or, on further appeal, this court to see whether any question of law arises; and it is highly desirable that the decision of an Industrial Tribunal should give guidance both to employers and trade unions as to practices which should or should not be adopted”.

18
As we have indicated their findings of primary facts are set out in an exemplary form as indeed are the basic conclusions necessary for finding of breach of contract.  But there is no where in sub-paragraph (n) of paragraph 7 any reasoning to show what the evidence is that the Tribunal has relied on in coming to its basic conclusion.  In particular it is clear that parts of the investigation which the Respondent undertook, with which the Tribunal was sufficiently impressed to say the dismissal was fair, were the inquiries made of Mr Hendricks and the tests undertaken by Mr Insley.  The fact, however, that these investigations were reasonable for the purpose of establishing a fair dismissal is not the same as the reasoning required to support a conclusion by the Tribunal whether a person has been guilty of breach of contract.
19
In particular one looks in vain for any indication as to how important the experiment of Mr Insley was in the Tribunal reaching that conclusion nor any argument that might have been adduced on the basis that Mr Insley was not in a position to give opinion evidence, as he was not an expert. Nor is there any consideration of the sufficiency, or otherwise, of the number of tests which were undertaken in order to establish whether or not Mr Perrie might be telling the truth when he claimed that he had replaced the plug.
20
It seems to us that paragraphs 7 (f) and (g) are deficient, having regard to the Court of Appeal’s guidance in Meek v City of Birmingham District Council, so that this decision cannot be allowed to stand on the basis of that deficient reasoning.  Our conclusion on the appeal is that the appeal must be allowed and the matter remitted to the same Tribunal for further evidence and argument in order for them to come to their conclusions and express them in an appropriate form.
21
As far as the cross appeal is concerned that turns on a jurisdictional point.  The jurisdiction of the Tribunal in connection with contractual claims is set out in articles 3 and 4 of the Employment Tribunal Extension of Jurisdiction England and Wales Order 1994.   They are a very carefully calibrated set of provisions designed to limit the ability of an employer to raise, by way of counter claim, contractual claims against an employee, to circumstances where that employee is making, before the Employment Tribunal, a claim for breach of contract.
22
The ability, respectively, of the employee and the employer to make such claims  is couched, in so far it is relevant, in the same terms namely that the claim “arises or is outstanding on the termination of the employee’s employment”.  This is a deliberately limited jurisdiction and we have been reminded of the authorities of Capek v Lincolnshire County Council [2000] IRLR page 590 and Sarker v South Tees Acute Hospitals N.H.S Trust [1997] ICR 673.  In the latter case the EAT approved a purposive approach to the task of interpretation.  One such purpose is to prevent an employee bringing a section 131 claim in a Tribunal during the continuation of his or her employment.  
23
The purpose of the order itself is to avoid the situation where an employee, or for that matter an employer, is forced to use both a Tribunal and a court of law to have all of his or her claims determined.  In simple terms the purpose of the extension of jurisdiction was to enable an Industrial Tribunal to deal with both a claim for unfair dismissal and a claim for damages for breach of the same contract of employment.  Two sets of proceedings are thus avoided.  The right for an employee to bring a claim is not subject to any special restriction.  By contrast, where it is the employer who is given the ability to bring such a claim, it is limited to cases where the employee has already brought a contractual claim pursuant to the extension of jurisdiction order.  In other words, the employer cannot bring a contractual claim as a counter claim to an unfair dismissal claim brought by an employee.
24
Bearing in mind that the purpose of the extension of jurisdiction is to avoid duality of proceedings,  we turn to consider the impact of the case of Hendricks v Lewden Metal Products Ltd an (unreported) decision of the Employment Appeal Tribunal which was referred to by the Tribunal in this case.  That case was decided on 11 March 1996.  In that case it was said that the words “claim is outstanding on the termination of the employment of the employee against whom it is made”, are limited to claims which had already been made but remained unresolved at the time of the termination of the employment.  
25
In our judgment, were that correct, it would seriously impact on the achievement of the purpose of the regulations which is to avoid duality of proceedings in the limited type of situation in which these claims might arise.  Further, it would equally impact on the ability of an employee to bring contractual claims as it would on the ability of an employer to counter claim in circumstances where the employee has already brought a contractual claim.
26
In our judgment the meaning of the word “outstanding” as an ordinary English word cannot be limited simply to claims which have already been made, but have not yet been resolved. We rely upon the other meanings of the word of a normal meaning of the word to which Miss Belgrove has helpfully drawn our attention in her skeleton argument.  The normal meaning of the word “outstanding” is “unresolved, unsettled, unpaid, remaining, owing, and/or due”.  None of these have, either explicitly or implicitly, as a condition that a claim has already been made.  
27
We are encouraged in this view by the fact that on 6 October last year the Employment Appeal Tribunal, with his Honour Judge McMullen QC in the chair, considered the case of Hendricks in the appeal case of Mitie Lindsay Limited v Lynch.  That was a case where what was in issue was a time limit but it was also a case where, although there had not been any formal claim made during the period of the employment, complaints had been made.  The ambiguity of that situation points up the difficulty of the narrow construction for which the EAT gave the word in the case of Hendricks.
28
Reading from paragraph 13 of that decision:

“reliance is placed on the passage in Hendricks which indicates that a person must make a complaint at the time in order for it to be outstanding at the time he or she leaves.  Given the findings which we have cited above there can be no doubt that the Applicant was complaining and having his complaints rejected during the course of his employment, and as the Chairman rightly says, it was unrealistic to expect a person to make such a complaint in all the circumstances.  Thus, we uphold, for the reasoning given on page 18 of the IDS Handbook, the decision by the Chairman to continue to hear the case. In any event, as a matter of practical reality, if this claim was stopped on limitation grounds, the Applicant would still have a right for six years following 1999 to make a claim in similar terms to a County Court”.
29
The reference in that passage to page 18 of the IDS Handbook it is a reference to the way in which that Handbook deals with the authority of Hendricks v Lewden Metal Products.  At the foot of page 17 they had recorded that unreported EAT case in which the EAT had stated that a claim could not be said to be outstanding unless it has actually been raised by an employee raised by an employee during his or her employment.
30
The IDS Handbook goes on in the passage, the reasoning of which was adopted by the EAT in the Mitie Lindsay case, as follows:
“Despite the EAT’s decision in the Hendricks case there is in fact nothing in either ET Act or the Order which states that an employee has to have raised a matter with his or her employer during the currency of the employment in order for it to be classed as outstanding when the employment ends.  Further the right to claim breach of contract is independent of other statutory employment rights, so why should H have lost her right to claim breach of contract in the Tribunal simply because she did not take action at the relevant time under the Wages Act?  It is clear that, after H’s dismissal, the breach of contract in question was ‘live’ in that H could still have brought a claim in the county court where the limitation period is six years from the date of the breach.  Accordingly, there would appear to be no sound reason why H should have been prevented from bringing her claim in the Tribunal.  Such an argument becomes even stronger if one turns again to the words of EAT in the Sarker case.  As we noted above, EAT in Sarker emphasised that the purpose behind the extension of contractual jurisdiction to Employment Tribunals was to avoid the situation where an employee is forced to use both a Tribunal and a court of law in order to have all his or her claims determined.  Let us assume that the employee in the Hendricks case had wished to pursue a claim of unfair dismissal or discrimination upon the termination of her employment.  Following EAT’s decision, she would have been able to pursue these claims in the Tribunal, whereas she would have to issue proceedings in the county court to recover her unpaid sick pay.  Such an outcome would clearly have been contrary to the purpose of the Order.”
31
We agree with the view expressed in Mitie Lindsay and in particular their endorsement of that reasoning in IDS handbook.  We therefore conclude that the Employment Tribunal in this case erred in law in accepting the submissions based on Hendricks that it did not have jurisdiction to consider the earlier complaints by the Respondents, which they said constituted breaches of contract by Mr Perrie, on the ground that no such claims had ever been made prior to the termination of the employment.
32
In our judgment those claims remained outstanding at the time of the termination of the employment and the Tribunal did have jurisdiction to entertain them.   Mr Glover, for Mr Perrie, raised with us a supplemental argument based on estoppel by representations which he said occurred by reason of the employer permitting Mr Perrie to remain in employment with them notwithstanding the fact that those breaches of contract had arisen, which could have given rise to contractual claim against him.  We express no view as to the merits of that argument or as to the merits of an argument, which plainly was raised, about waiver.  In our judgment, having decided that the Tribunal did have jurisdiction to consider these earlier claims, arguments of that type are for the Tribunal to consider when it is considering the merits of the respective claims.
33
It therefore follows that we allow the cross appeal and remit those contractual claims to the same Tribunal to be determined after a re-hearing  at the same time as the rehearing of the contractual claim pursuant to Mr Perrie’s successful appeal.
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