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SUMMARY
Unfair dismissal
Whether the ET, on a remitted hearing from this EAT, has correctly addressed a Polkey issue 

on the basis of its earlier decision or modified by the EAT’s judgment.

HIS HONOUR JUDGE J McMULLEN QC

1 This case is about compensation for unfair dismissal when applying the principles set out in Polkey -v- A E Dayton Services Ltd [1987] IRLR 503.  The judgment represents the views of all three members.  We will refer to the parties as Applicant and Respondent.  

Introduction

2 It is an appeal by the Applicant in those proceedings against a Decision of an Employment Tribunal sitting at Stratford on 3 March 2003, and later in Chambers, registered with Extended Reasons on 26 June 2003.  The Applicant represented herself; today she is represented by Mr Robert Good, solicitor.  At the Employment Tribunal and here, the Respondent has been represented by Ms Catherine Rayner of Counsel.  

3 The scope of the Tribunal proceedings was to assess compensation.  The issue, therefore, was narrow, for this case has a complicated and lengthy procedural background.  This judgment should be read in conjunction with the judgment I gave, sitting with Mr Edmondson and Ms Whittingham on 17 October 2002, EAT/1172/01.  As can be seen from reading that judgment, this is now the Applicant’s fifth appearance at the Employment Appeal Tribunal in respect of three successive employers.  

4 The circumstances giving rise to the decision under appeal were that the Employment Tribunal which found in her favour on her claim of unfair dismissal, had failed properly to consider the application of the doctrine in Polkey.  In short, the Applicant had been denied an interview for what is known as a “ring fenced” position, on re-organisation of the Respondent’s undertaking.  She wanted to be considered for Head of Housing.  When that defect was pointed out to us at the EAT, the Order which we made was to direct the Tribunal to consider all aspects of the remedy.  That, of course, left untouched their substantive finding in her favour of unfair dismissal by reason of redundancy.  

5 When the matter went back to the Employment Tribunal, constituted as before, although one member has changed her name, it came to the same conclusion that had the Applicant been offered, as she should have been, an interview for the post, and attended it, she would still not have been given the job.  The conclusion of the Tribunal, having reviewed the evidence, is in paragraph 14 of its Reasons.  

“Because of our conclusions in relation to the other aspect of the matter, we do not think it necessary to reach a settled finding in relation to the meeting of the relevant criteria although we retain those doubts.  We are quite unshaken in our conclusion that, by reason of the other factors, whatever may have been her past experience and whatever view was formed of her abilities, Ms Donovan would not have been appointed and that would have been the conclusion of a fair, impartial panel faced only with an applicant who would not accept that the new post involved any different responsibilities to those of her existing post and who was fundamentally opposed to the chosen way forward.  It must follow that the conclusion of the Tribunal is that it can make no award of compensation and that is because a fair and proper process would have led to no different conclusion.”

6 The Tribunal reached that conclusion in two stages.  It noted that it was addressing the doctrine in Polkey and that alone.  It conducted a hearing but recognised that inadequate material had been put before it in order for it to reach its formal conclusion, and so a letter was directed to the parties seeking their further views.  Neither party objected to that approach; each submitted further views.  The Tribunal, as it reminded itself, was under careful scrutiny by reason of the procedural history of this case as to what it was to do in respect of the remedy.  

7
The conclusion which it made was that the result should be undisturbed, although its route to achieving that conclusion was re-trod, and indeed took a number of diversions.  The Applicant continued to be unhappy and appealed to the EAT. Directions sending this to a preliminary hearing were given in Chambers by His Honour Judge Serota QC, and at a preliminary hearing sending it to a full hearing by His Honour Judge Richardson and members.  
The legislation

8
The relevant provision of the legislation is section 123 of the Employment Rights Act 1996 which deals with compensation.
“123. - (1) Subject to the provisions of this section and sections 124 and 126, the amount of the compensatory award shall be such amount as the tribunal considers just and equitable in all the circumstances having regard to the loss sustained by the complainant in consequence of the dismissal in so far as that loss is attributable to action taken by the employer.”

It will be apparent at once that the Tribunal’s task is to determine what is just and equitable.  The Tribunal considered that approach, informed by the judgment of the House of Lords in Polkey above.

The Applicant’s submissions
9
The Applicant contended that the Employment Tribunal had erred in law a second time around in that it should not have conducted the exercise according to the doctrine of Polkey at all.  Secondly, it erred in the manner in which it approached the award, in that while the Tribunal awarded nil, it should have awarded a very large percentage. The Applicant had a very high chance of obtaining the post, for it was submitted that she was not in competition, she did have the qualifications and she was to be given a period of training of three months in accordance with the agreement.  It was perverse for the Tribunal to conclude that the Applicant would not have been given the job, given the circumstances leading up to it.  This case was not properly a “procedural defect case”, as it is widely known, but one which struck at the heart of the decision making process of the employer, and thus no Polkey deduction should have been made at all.  

The Respondent’s case
10
On behalf of the Respondent it is contended that a new issue had been decided differently from the first Decision of the Employment Tribunal which required a wholly different approach.  There is no fault in the fact-finding mission of the Employment Tribunal and in its assessment of a chance.  Authorities were relied upon indicating that there is magic in the distinction between a substantive and a procedural defect, see, for example, the judgment of the Court of Appeal in O’Dea -v- ISC Chemicals Ltd  [1995] IRLR 599.  In substance the Employment Tribunal considered there was a defect in the decision making of the Respondent and reflected, necessarily by constructing a hypothesis, on what would have happened absent such a defect.  The Respondent contends that it had not been suggested by the Applicant that the findings by the Tribunal on these matters were perverse; no error of law arises.  

Conclusions
11
It seems to us that all we need to know about the approach to this case is set out in our judgment in the first appeal, and by re-visitation of the words in the speeches of Lord Mackay of Clashfern LC and Lord Bridge in Polkey.  It is true that there have been refinements in the cases we cited in our first decision, namely King -v- Eaton Ltd [1999] IRLR 686, but ultimately the approach has to be one of justice and equity in the assessment of compensation.  We accept the arguments of the Respondent refusing to adopt the line submitted by Mr Good, on behalf of the Applicant.  Our approach is to consider whether there can be any cogent challenge to the finding which we have cited from paragraph 14.  That is a conclusion; we have looked at the run-up to that conclusion, in the Tribunal’s detailed reasoning.  There is, in our judgment, ample justification for that short summary.  

12
One point upon which Mr Good made forceful arguments was as to the correct depiction of the Applicant’s qualifications, for in the EAT on the previous occasion, we held that the Tribunal had been incorrect in its approach to those qualifications.  Now the Employment Tribunal has looked again at the matters and has indicated that the Applicant may not have reached the standards by way of qualification and experience required. As it put it, it was unpersuaded.  But it felt it unnecessary to reach a settled finding about those matters. Thus the proper analysis is that Mr Good is correct when he suggests that she must have had those qualifications in order to have been ring-fenced, in other words there is a threshold which depends upon qualification and experience before consideration is given to an applicant for a post and she clearly surmounted that threshold.  

13
What he and his client failed to recognise are the substantive reasons for the rejection of her for the post, which are, as the Tribunal summarised, that she did not recognise there were differences between the new job and her existing job and that she was fundamentally opposed to the way forward, which had been accepted by this charitable organisation.  It is not inconsistent for an organisation to interview just one person for a vacancy, even an in-house candidate without competition, and yet to reject her, for reasons which are not unlawful.  

14
Here, the reason is plainly found by the Employment Tribunal now for the second time.  We remind ourselves that first time around, the Tribunal had said this:

“What has become abundantly clear during the evidence in these proceedings is that Ms Donovan could not bring herself to accept that there was any fundamental difference between her post as Development Manager and the new post of Head of Housing.  Whilst at interview she is unlikely to have expressed herself as emphatically as she has to us, we are driven to the inevitable conclusion that she could have not have demonstrated a sufficient understanding of the new role as to have commended her application to a fair minded recruitment panel.”

In the light of those firm re-examined findings by the Employment Tribunal, the only conclusion is that the Applicant would not have been given the job had she been interviewed.  That does not require a percentage assessment; it is a firm finding that she would not, in the light of those two factors, have achieved the job. But if it was appropriate to use arithmetic not words, then she would have stood a zero per cent chance.  In our judgment, the Tribunal cannot be faulted in its approach to the issue which we remitted to it.  

15
We pay tribute not only to the conscientious way in which it conducted the first hearing, but also to its recognition that even then, the material was wanting and in causing further submissions to be made.  We are satisfied that there has now been a satisfactory and exhaustive examination of the hypothesis that the Applicant would not have survived had this employer carried out the procedure which it had agreed with its employees it would carry out, and failed to do so.  

16
The justice of this case is that this very experienced officer in the voluntary sector, Ms Donovan, has achieved success in her complaint that her employer dismissed her unfairly.  We hope she will not lose sight of that, even though she obtains no compensation.  We are sorry that this process has been so protracted and it is no criticism of the Applicant in her pursuit of justice, for on the occasions which she has been here, she has both won and lost against this and another employer.  We hope that she is able to put this matter now behind her and to carry on the work which she is doing now in her chosen sector.  

17
We would like to thank both Mr Good and Ms Rayner for their careful submissions to us today. The appeal is dismissed.
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