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SUMMARY

Practice and Procedure

Appellant struck out for sending photographs of himself, naked and in hospital, to the Respondent’s staff, including potential witnesses, during the proceedings.  No error.  De Keyser and Bolch applied.

HIS HONOUR JUDGE McMULLEN QC

1. This is appeal concerns tribunal procedure in striking out a claim made by an employee under a number of heads.  I will refer to the parties as Applicant and Respondent.

2. It is an appeal by the Applicant in those proceedings against a Decision of an Employment Tribunal Chairman, Mr J R Hardwick, sitting at Reading and sent to the parties on 22 April 2004.  The Decision of the Chairman was to strike out the Applicant.  

3. The Applicant has not appeared to advance his appeal today.  I am very well aware he is a cancer patient living abroad.  He has not responded to a number of the communications sent by the Employment Appeal Tribunal in respect of this appeal, and of his subsequent appeal against a Review Decision, which was sent to the parties on 20 July 2004.  

4. The Review Decision was constituted by the same Chairman, Mr Hardwick, with two members.  The rules require that, unless a chairman decides there is no reasonable prospect of success, an application will be heard. The Tribunal decided on the merits to grant a review: in other words in favour of the Applicant.  It went on to review the Decision because it was felt that the time given to the Applicant, by which he should show cause why his case should not be struck out, had not expired at the time of the striking out, albeit he had submitted representations prior to that date.  For that reason alone application succeeded and the Review proceeded.  The Tribunal considered all of the issues and decided to affirm the Decision of the Chairman.  

5. That Review Decision is the subject of an appeal: the Registrar has determined that it is one day out of time and has refused to exercise her discretion to extend it.  It would have been convenient for that case to have been bolted onto today’s case, for an appeal from the Registrar is one which involves both parties.  What I propose to do is to concentrate on the Decision under appeal, and I bear mind that the fuller treatment of this issue by a three-person Employment Tribunal is the subject of an appeal.

6. As a matter of law, if the Decision of the original Tribunal is correct, it is pointless to consider the Decision on Review: see Riniker v University College London [2001] EWCA Civ 597, para 20, per Schiemann LJ.

7. The Applicant’s appeal against the original Decision of the Chairman consists of the following:

“(a)
Arbitrary strikeout decision made without respect to clear comparative NHS forensic evidence;

(b)
Breach of ETS policy against the Applicant’s right to show cause with respect to deadlines;


(c)
Breach of ETS Rules 11(3), 4(3) with respect to trials and procedures;

(d)
Breach of ETS Rules 13(1)(a, c, d, e) where the right granting an internal review to the Applicant within 14 days has not been given, formally granted or denied after 4 consecutive requests were made since 22 April in a formal complaint, ignored without any response;

(e)
The Reading ETS decision was reached unilaterally at the result of perverse procedural flaws, violations of basic litigation rights and a wilful breach of nation domestic/European laws;”

8. The Respondent has contended that that is simply an allegation of perversity, in oral submissions made by Mr Cohen, of Counsel, who relies upon the Respondent’s answer in this appeal for the full argument. 

9. The Chairman decided that the strike out was appropriate on the basis of Rule 15(2)(d), which provides as follows:

“15(2) A tribunal may;

…
(d)
subject to paragraph (3), at any stage of the proceedings, order to be struck out any originating application or notice of appearance on the grounds that the manner in which the proceedings have been conducted by or on behalf of the applicant or, as the case may be, respondent has been scandalous, unreasonable or vexatious;”
10. There was a history of misbehaviour by the Applicant which followed a request by the Respondent that the Applicant should not write directly, or fax correspondence to, employees.  In fact, he had submitted graphic images of himself naked, post-operatively following surgery for pancreatic cancer.  Further, a second approach made by the Respondent was made with the same effect. Despite these two letters, further images were sent to six employees of the Respondent, including employees who were potential witnesses.  The Respondent thus sought strike out of the Applicant’s case.  

11. This application was heard on 2 October 2003; the application was refused.  But in very strong terms, the Applicant was told by the Chairman not to send further communications to members of the Respondent’s staff, except for the purpose of asking them to be witnesses. He was warned that if there were any repeat of the behaviour it would lead to a strike out.  

12. Following this, the Applicant e-mailed a number of employees with attachments of colour photographs.  There was a further application to strike out: the Chairman decided that the material was upsetting and disturbing to those who received it.  I have seen black and white reproductions of some of the images: in as much it is my duty to form a view about those, I would agree with the Chairman that they would have that effect on an employee receiving these through the mail or through the e-mail.

13. The Chairman decided that the Applicant had wholly flouted the Tribunal directions and had continued to communicate directly with the Respondent’s employees.  The Chairman decided that this conduct was wholly reprehensible and fell squarely within Rule 15(2)(d).

14. The Applicant’s contentions, contained in his Notice of Appeal, do not directly attack the substance of the Chairman’s Decision.  In particular, he does not contend that the images would not have the effect which the Chairman imputes to them, nor does he indicate that the Decision of the Chairman was made in the absence of factors which he ought properly to have considered or was outside of the powers of the Tribunal.

15. The Respondent contends, by its Notice of Appearance, that the approach of a Tribunal should be informed by De Keyser Ltd v Wilson [2001] IRLR 324, and Bolch v Chipman [2004] IRLR 140, which provides as follows:

“The helpful and influential decision of the Employment Appeal Tribunal, per Lindsay P, in De Keyser Ltd v Wilson [2001] IRLR 324 is directly in point.  De Keyser makes it plain that there can be circumstances in which a finding can lead straight to a debarring order.  Such an example, and we note paragraph 25 of Lindsay P’s judgment, is ‘wilful, deliberate or contumelious disobedience’ of the Order of a court.”

16. It must be borne in mind that what the Chairman was dealing with was not a strike out for incompetence but was one of a straightforward disobedience to an Order.  In those circumstances, the relationship between consideration of a fair trial and other issues becomes less significant.  

17. In my judgment, the Chairman did not err in the exercise of his powers or decide this issue so wrongly in principle that it should be overturned.  The Applicant who is seeking justice before an Employment Tribunal must abide by the rules which that Tribunal lays down; for it must be remembered that it is his case which is being tried and he would expect the Respondent to abide by judgments of the Tribunal.  The time of the Tribunal will be given to cases properly prepared and advanced before it. It has a duty, pursuant to the overriding objective, to ensure that its Orders are carried out so that justice may be done, recognising that there is a long queue of other Applicants waiting for their cases to be heard at the Reading Employment Tribunal, no doubt consisting of people who are prepared to obey the Orders placed upon them so that their cases may be handled expeditiously.  

18. In my judgment the Chairman did not err in taking the view that he did of the material and of his depiction of the Applicant’s conduct as falling within Rule 15(2)(d).

19. I make that Decision without reference to the Decision on Review, but I have to say that if I were in any doubt I would be comforted by the fact that the three-person Employment Tribunal, with lay people with experience of how matters are treated at work, decided to confirm the Decision of the Chairman, having conducted a full Review with oral evidence and submissions from the parties.  

20. The appeal is dismissed. 

21. I would very much like to thank Mr Cohen for coming along to argue it today: as it happens I accept the case as put on the papers and have needed to call on him only briefly.
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