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HIS HONOUR JUDGE J R REID QC
1.
This is an appeal by Mr Emms against the decision of an Employment Tribunal held at Hull on 30 May 2003, the decision being sent to the parties on 11 June 2003. By its decision the Tribunal held that Mr Emms had been unfairly dismissed by Union of Construction Allied Trades & Technicians (“UCATT”) but that he contributed to his dismissal to the extent of 80 per cent. Mr Emms says that the Tribunal’s decision was perverse and based on errors of law and that it should have held that there was no contributory fault on his part. There is a cross-appeal by UCATT which asserted that the Tribunal should have held that Mr Emms was fairly dismissed or alternatively that he was entirely responsible for his dismissal and the level of contribution should have been held to be 100 per cent.

2
Mr Arthur Scargill represented Mr Emms and Mr Hogarth QC represented UCATT.

3
The facts

3.1
The Tribunal made detailed findings of fact. Mr Emms was elected as a full-time regional organiser UCATT, in 1991. He was re-elected in January 1997 for a second term which was due to expire in January 2002. Initially his employment was governed by Terms and Conditions of Employment dated 4 June 1992. This was superseded by a subsequent contract bearing the date 21 June 2001. He signed two copies of this, one on 2 August 2001 and the other on 26 November 2001. The Tribunal held that the issue of the new contract was a “routine administrative matter”. After his elected term in office expired in January 2002 it appears Mr Emms remained in post as an appointed official.
3.2
As regional organiser, Mr Emms was based in the Hull and Humberside area and reported to Derek Johnson, the Regional Secretary who was his supervisor and line manager.  Mr Johnson reported to the General Secretary of UCATT, Mr George Brumwell.
3.3
As a part of his duties, Mr Emms was responsible for members of UCATT at Willerby Holiday Homes Limited, a caravan manufacturer based in the Hull area (“the Company”). There was a history of employee grievances, arising from a refusal by the Company to recognise some elected shop stewards, its practice of using agency workers and its intended use of twelve week contracts.
3.4
On 13 February 2001, after an unofficial stoppage of 1½, days which UCATT had repudiated Mr Brumwell as General Secretary authorized the holding of a ballot on the dispute in accordance with legislation. The ballot was held under the auspices of the Electoral Reform Services. It commenced on 20 February and closed on 5 March. There was a substantial majority in favour of taking strike action. 

3.5
A letter was sent to Mr Waudby the managing director of the Company by Mr Johnson informing him that the UCATT members would take strike action from 19 March. On 9 March the Company’s solicitors responded asserting any strike would be illegal because of irregularities in the ballot procedure. Despite this and further correspondence the strike began on 19 March.
3.6
UCATT has an Executive Council which meets once a month. Its duties included authorising the strike and it also had power to call the strike off. After he received the solicitors’ letter Mr Brumwell who was about to go on holiday gave instructions that he was to be contacted if the situation became serious. He arranged for the union to receive legal advice, which was that the strike could be unlawful. Further advice as to how to minimise the union’s exposure was that the strike should be called off immediately. On receipt of that advice Mr Brumwell telephoned Mr Johnson and told him to call off the strike because of the danger both to the union and to the individual workers. Mr Brumwell told Mr Johnson he must address the workers and tell them to return to work. Mr Brumwell also told Mr Johnson to tell Mr Emms of the situation and tell him to tell the men to go back to work. The same day (27 March 2001) Mr Johnson and Mr Emms spoke twice on the telephone.
3.7
It was common ground that Mr Johnson indicated that Mr Brumwell had said the strike must be called off, that legal advice received indicated the strike was unlawful and that Mr Johnson wanted to address the strikers to inform them of the decision and the reasons for it. Mr Emms mentioned that a mass meeting was scheduled to be held the next day and it was agreed that Mr Johnson should address the men at the meeting. Mr Emms also told Mr Johnson that he had arranged a meeting with the shop stewards before that time and it was further agreed that Mr Johnson should attend that pre-meeting as well.
3.8
Early on 28 March four of those attending the pre-meeting received letters informing them that they had been dismissed. This news was given to the pre-meeting and Mr Johnson explained UCATT’s position. The dismissed men indicated they would support the UCATT line since they did not want others to be dismissed. During that meeting Mr Johnson stressed that there must be unity from the platform and they must all sing from the same hymn sheet.
3.9
The mass meeting was held at the Antler Club at 11 am and Kevin Smith, a dismissed shop steward, initially addressed the meeting at which some 300 members attended. Then Mr Johnson spoke and indicated that there were problems with the ballot and that for legal reasons the strike must be called off and the members must return to work.  The dismissed men then spoke and supported Mr Johnson.
3.10
At this stage there was a suggestion that Mr Johnson should speak to the management at the Company to see whether the dismissed employees could be reinstated. Mr Johnson together with one of the dismissed men went to speak to the production manager and a director, but did not achieve any progress. Up to this stage Mr Emms had not spoken from the platform, but during the afternoon he did speak. There was then a call for a vote which was interpreted as authority to continue the strike in support of the dismissed men. Mr Johnson then left, indicating this was not union policy and he could take no further part. He telephoned Mr Brumwell to report he had not succeeded in persuading the men to return to work. He also told Mr Brumwell that Mr Emms had spoken reminding the membership of their commitment that if their colleagues had been dismissed because of the strike, they would carry on.
3.11
Mr Brumwell, alarmed by this turn of events, caused a letter to be written to all the UCATT members at the Company telling them that to continue the strike would constitute unofficial action and have serious legal consequences. He also wrote to Mr Emms indicating he had heard that he had spoken against the resumption of work, instructing him to dissociate himself from the unofficial action and pointing out that failure to do so would put him in breach of the union’s procedures. The following morning Mr Emms attended at the works to find that there were about 150 men outside but 300 had already gone in. According to a report he wrote later he addressed the men outside the works and told them to go back in with their heads held high. Following that on 4 April he wrote to Mr Prescott, the Deputy Prime Minister, who as local MP had asked for a report
3:12
On 14 May Mr Brumwell wrote letters to both Mr Johnson and Mr Emms asking for replied to a number of specific questions including “6. What was your role at the mass meeting held at Hull at the conclusion of the dispute?” The letters both contained a paragraph advising the recipients that the report might be used “as the basis of disciplinary action against yourself if the Executive Council deems it necessary”. On 10 June Mr Johnson sent a 22 page reply to Mr Brumwell in which he alleged Mr Emms had made a speech urging the workers to continue their strike. On 19 June Mr Emms responded. His answer to question 6 was in these terms: “I reminded the members of the decision they had given. Which was they would support any fellow worker who was victimised or sacked by withdrawing their labour.” 
3.13
Nothing further was done by way of inquiry into what had happened at the March meetings, but Employment Tribunal  proceedings were launched by the workers who had been dismissed and the Company sued UCATT for loss of profit arising from the unlawful strike. The Employment Tribunal proceedings were successful. At the time of the hearing before the Employment Tribunal the action against UCATT had not been heard but we were shown Gray J’s judgment delivered on 7 November 2003 (between the ET hearing and the hearing of the appeal). He awarded the Company damages of £130, 458 plus interest.
3:14
In June 2001 Mr Emms was sent a revised contract of employment. There was some dispute about his holiday entitlement (he had been taking more than his contractual entitlement) and initially he refused to sign. He was eventually told that if he persisted in his refusal he would be dismissed and he eventually (having apparently signed, but not returned, one copy on 2 August) signed and returned a further copy of the contract on 26 November 2001.
3.15
On 1 August 2002 Mr Brumwell wrote to Mr Emms saying he proposed to proffer charges against him for his conduct in the dispute. The letter referred to the Union’s disciplinary code for full-time officials and mentioned gross misconduct, but gave no details. On 22 August he was told the disciplinary hearing would be on 14 October 2002. On 17 September Mr Brumwell wrote to Mr Emms setting out the details of the charge of gross misconduct which was “deliberately ignoring and contravening a lawful instruction given to you by your supervisor to strongly advise the union members employed at Willerby Holiday homes who were on industrial action that they should immediately return to work at amass meeting on Wednesday 28 March 2001 and specifically requesting that the members stay out on industrial action.”     
3.16
The hearing was held at Leeds before nine members of the Executive Council. The case was presented by Mr Brumwell. Mr Emms was represented by Mr Lou Lewis of CORBEL. Mr Johnson gave evidence and as did Mr Emms and two witnesses called on his behalf. All were questioned by Mr Brumwell, Mr Lewis and members of the Executive Council. The day after the hearing Mr Thompson, the chairman of the panel wrote to Mr Emms telling him he was dismissed with effect from 16.30 hours on 14 October. Minutes were taken of the hearing but no evidence was called before the Tribunal from the person who took the minutes nor from any member of the Executive Committee. As the accuracy of the minutes was challenged on behalf of Mr Emms the Tribunal felt it could not rely on the accuracy of the minutes.

3.17
Mr Emms appealed from that decision and his unsuccessful appeal was heard  on 10 December 2002 and 13 January 2003. The appeal took the form of a review. On the first day Mr Scargill and Mr Brumwell examined and commented on the documents. On the second day Mr Johnson attended to be questioned by Mr Scargill, Mr Brumwell and the members of the panel. The decision was sent to Mr Emms on 14 January.

3.18
Mr Johnson was disciplined for his role in respect of the ballot and strike notice which resulted in the claim that the strike was unlawful and was given a final warning.   

The Tribunal’s findings

4.
The Tribunal held (1) that UCATT did honestly believe that Mr Emms was guilty of the misconduct alleged, but (2) UCATT had not carried out as much investigation as was reasonable in the circumstances and (3) therefore UCATT did not have reasonable grounds for its belief. The Tribunal therefore found, applying the well known test from British Home Stores v Burchell [1980] ICR 303, that the dismissal was unfair. UCATT does not appeal against those findings.
The Tribunal went on to hold (1) the delay in launching the disciplinary proceedings could also have rendered the dismissal unfair; (2) there was nothing to indicate that panel for the disciplinary hearing was unfair or had prejudged the case; (3) delay does not of itself automatically make a dismissal unfair; (4) “affirmation of a contract is not a relevant concept in deciding whether a dismissal by an employer is unfair”; (5) the instruction given to Mr Emms was not unlawful and so he was not entitled to disregard it (this argument advanced by Mr Scargill on behalf of Mr Emms sat badly with his primary case that he had not disobeyed the instruction at all) (6) Mr Emms had, by his conduct at the meeting contributed to his dismissal to the extent of 80 per cent.

5
The Appellant’s submissions

5.1
On behalf of Mr Emms Mr Scargill made lengthy and detailed submissions. They can be summarised as follows.

5.2
 The charge brought against Mr Emms was not one mentioned in any document before the making of the formal charge. Further at the end of the disciplinary hearing on 14 October 2002 the Executive Council amended the charge without the Appellant being aware that the charge had been changed.  It was therefore, he submitted, a breach of Article 6 of The European Convention on Human Rights to deal with Mr Emms on that charge.

5.3
Since the Tribunal concluded there had been a lack of proper investigation and consequently the dismissal of the Appellant was unfair, the Tribunal effectively accepted that UCATT had also failed to meet the second test in Burchell. The Tribunal should as a matter of law have found that the Respondent had failed to meet all three tests in Burchell. This, he submitted, impacted on the finding that Mr Emms was 80 per cent to blame for his dismissal.  

5.4
The Tribunal, having concluded the Appellant's dismissal was unfair, erred in law in its decision that the Appellant contributed to his own dismissal by his conduct at the mass meeting on 28 March 2001   The Tribunal having previously recorded that it had “no evidence at all as to the grounds on which the panel concluded that the applicant had ignored and contravened a lawful instruction”, should not have proceeded to put itself in the place of the employer and make its own decision about Mr Emms’ alleged conduct at the mass meeting.

5.5
The Tribunal erred in law in its failure to find that a delay of 18 months between the date of the alleged incident and the instituting of disciplinary proceedings was unfair. The Tribunal stated that the question of delay “would have been considered when assessing whether the employer had acted reasonably in all the circumstances of the case. Of itself, delay does not make the dismissal automatically unfair”. UCATT's own disciplinary code states that its disciplinary code complies with the ACAS Code of Practice of Disciplinary and Grievance procedures which requires that disciplinary procedures must "provide for matters to be dealt with without undue delay". The Human Rights Act Article 6 states in paragraph 1 that "everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law." A delay of 18 months in bringing a charge without any investigation constitutes a breach of Article 6 of the Human Rights Act. In RSPCA v Cruden [1986] IRLR 83 it was held that a delay of six months without good reason rendered the dismissal. The Tribunal's  conclusion that “Of  itself, delay does not make the dismissal automatically unfair” was perverse, in conflict with the Respondent's own disciplinary code, the ACAS Code of Practice on Disciplinary Procedures, and Article 6.  The Employment Tribunal's failure to find that an eighteen month delay in this case rendered the Appellant's dismissal unfair was an error in law.

5.6
The Tribunal erred in law in its finding that the composition of the disciplinary panel was not contrary to the principles of natural justice. The Tribunal concluded that the Union Rule Book required all the Executive Committee members to sit on the disciplinary panel and selection was not permitted. As a matter of construction, the Tribunal's finding was both inaccurate and unlawful.   Even if it did, it is a clear breach of natural justice for the Executive Council to charge the Appellant, a full-time elected official, with gross misconduct and then sit as a disciplinary panel to judge its own complaint. In Roebuck v National Union of Mineworkers (Yorkshire Area), [1977], ICR 573 and [1978] ICR 676, it was held that the rules of natural justice disqualified Mr Scargill from chairing the disciplinary hearings because as President he had been the complainant who had brought charges and the same rule applied. UCATT’s President, Mr J. Thompson, chaired and voted in the meeting of the Executive Council which brought the formal charge against the Appellant and then chaired and voted in the disciplinary panel hearing on 14 October 2002, which determined the charge.  The other eight members of the Respondent's Executive Council were also parties who voted to bring the charge against Mr Emms. All eight members then sat and voted as members of the disciplinary panel and determined their own charge. Their action was a clear breach of natural justice. The Employment Tribunal's failure to find that the action of UCATT’s Executive Council was a breach of natural justice represented an error in law. It is of fundamental importance that justice should not only be done but that it should also be manifestly seen to be done. (R v Sussex Justices ex parte McCarthy [1924] 1 KB 256.

5.7
The Tribunal erred in law in finding that the Respondent’s General Secretary has a right to call off a strike. This was a misconstruction of UCATT’s Rules and in conflict with UCATT-v-Brain [1981] ICR 452 where it was held by the Court of Appeal that an employer cannot give an unlawful instruction and then dismiss the employee for refusing to obey the instruction.  UCATT’s Rules are specific. Rule 21, Clause 33 makes it clear that only the Executive Council shall have power to terminate industrial action. The Tribunal’s finding that the UCATT’s General Secretary had been advised by his solicitors and Counsel to call off the strike because it was unlawful was incorrect. UCATT’s lawyers advised that if the Union wished to minimize its exposure the strike needed to be called off immediately. The legal advice was that if UCATT’s Rules required an Executive Council resolution to call off the strike, their letter should be shown to the Executive Council. The decision by the Disciplinary Panel on 14 October 2002 clearly recognized that if an instruction had been given to Mr Emms then it was unlawful: hence the decision to amend the charge by removing the word ‘lawful’ after the hearing was over. The Tribunal was aware that even UCATT’s own Disciplinary Panel had not upheld the Executive Council’s charge that the Appellant had disobeyed a lawful instruction. Consequently, the Tribunal erred in law.

5.8
The Tribunal was wrong in holding that the affirmation of a contract of employment is not relevant in deciding whether a dismissal by an employer is unfair. The Tribunal also erred in law in finding that the issuing of a new contract to the Appellant was a routine administrative matter.  The Appellant was an elected full-time Regional Organiser of the Respondent trade union. He was elected in an individual ballot vote by the members and re-elected, unopposed, for a five-year term which did not expire until January 2002.  The decision to issue a new contract of employment, which changed his status from that of an elected Regional Organiser to an appointed Regional Organiser, was fundamental, and not a simple administrative matter. It was also an action which was in conflict with Rule 18,Clause 12 of the Respondent's Rule Book       The fact that the Appellant signed two contracts of employment on 2 August and 26 November 2001, the second being eight months after the date of the alleged incident, can only be regarded as clear affirmation of his contract with the Respondent. In Western Excavating (ECC) Ltd.-v-Sharp [1978] ICR 221, CA, Lord Denning MR said the employee “...must make up his mind soon after the conduct of which he complains: for, if he continues for any length of time without leaving, he will lose his right to treat himself as discharged”.  The same principle should apply to an employer. An employer must make up his mind soon after the date of the conduct about which he complains, otherwise he too must lose his right to discharge the employee. In this case, UCATT not only made no complaint between 28 March 2001 and 17 September 2002 but continued to employ Mr Emms in his own job, thereby demonstrating complete trust and confidence in him. In addition, UCATT issued new contracts of employment to Mr Emms, the second in November 2001 was accepted and signed by both parties. All the facts in relation to the events of 28 March 2001 were known to UCATT before the two contracts were signed.   The Tribunal's failure to find that the Respondent had affirmed the Appellant's contract of employment was an error in law.

5.9
The Tribunal erred in law in finding that the Appellant contributed to his dismissal on the basis of his alleged conduct at a mass meeting on 28 March 2001.  This finding is in conflict with the principle set out in British Home Stores Ltd.-v-Burchell.   The finding was also in conflict with the Tribunal’s own finding in Paragraph 6.6 which states “we had no evidence at all as to the grounds on which the panel concluded that the applicant had ignored and contravened a lawful instruction”. The Tribunal acted contrary to section 98(4) in substituting its own view for that of the employer. Having concluded that it had no evidence at all of the basis of the employer’s decision, it could not then find that Mr Emms’ conduct at the mass meeting on 28 March 2001 was a contributing factor to his dismissal.

5.10
Mr Scargill also put in an affidavit asserting bias on the part of the Tribunal. This can be dealt with very briefly at this stage. The allegation of bias amounted to no more than saying that Mr Scargill was so obviously right that anyone who disagreed with him must be biased.  Having read the Decision of the Tribunal and heard what Mr Hogarth QC and Mr Scargill had to say on that point, we are satisfied that the allegation was without any substance.

6
UCATT’s submissions

6.1
On behalf of UCATT Mr Hogarth QC made the following submissions.
6.2
The Tribunal was entitled to conclude that the employer had reasonable grounds for believing in Mr Emms’ guilt. Whilst the Tribunal does not state in terms that there was evidence before the panel upon which they could have concluded that Mr Emms was guilty of the misconduct alleged against him, no submission that the employer failed to satisfy this part of the British Home Stores test was made to the Tribunal, and as it was obvious that the evidence of Mr Johnson was before the employer when he decided to dismiss, this is not surprising. If the submission had been made the Tribunal would no doubt have recorded the extensive evidence before the panel when the decision to dismiss was made and concluded that it was sufficient to satisfy the second part of the British Home Stores test. The Tribunal heard the same evidence that the dismissing panel heard and concluded on the basis of that evidence that the applicant was in fact guilty of the misconduct alleged against him when they decided that he was guilty of contributory fault. From this conclusion of the Tribunal it may reasonably be inferred that there was evidence before the dismissing body sufficient to allow them to find the appellant guilty of the misconduct alleged against him.
6.3
The complaint that the Tribunal simply substituted its own view for that of the employer is nonsense. A Tribunal in deciding whether an applicant’s conduct amounts to contributory fault have to reach its own conclusions as to what the employee did. In any event it cannot be said that it substituted its view for the employer’s view. In fact it reached the same view as that which the employer had reached. The Tribunal set out in some detail the evidence which it heard and which it accepted. There was ample evidence to justify its conclusion that Mr Emms was in fact guilty of misconduct which contributed to his dismissal. 
6.4
As to the delay of 18 months between the misconduct and the disciplinary hearing, it was obviously a reasonable point for Mr Emms to make before a Tribunal and there will be cases in which a Tribunal might conclude that a long period of delay does render the dismissal unfair. The error in Mr Scargill’s submission is the assertion that it inevitably makes the dismissal unfair. The decision of the EAT in RSPCA v Cruden [1986] IRLR 83 is a classic example of a case in which the EAT were bound by the findings of fact of the Industrial Tribunal. It lays down no rule that all dismissals in such circumstances are unfair. Here the Tribunal reached a different conclusion of fact to the conclusion which the Employment Tribunal reached in RSPCA v Cruden.
6.5
The submission that a fair hearing of the disciplinary charge was impossible as the Executive Council had decided to commence disciplinary proceedings and also adjudicated upon them is unfounded. The Executive Council decided that there was an allegation of misconduct on the part of Mr Emms which required to be heard before a disciplinary panel. The Executive Council formed the disciplinary panel. This was in accordance with the procedure agreed between the union and the employees’ representative body. There is nothing unusual in an arrangement such as this and it is suggested that this is exactly how disciplinary proceedings are normally dealt with; a manager will realise that there is a case which calls for an answer from the employee, he will arrange for a hearing and will then adjudicate on the evidence he has heard. There are some circumstances in which it is likely that such a course will not be acceptable. If, for instance, the manager concerned was directly implicated perhaps because he is a witness to the events in question, it may be necessary to ensure that he does not conduct the disciplinary hearing. In other circumstances he is free to do so, even if he was the person who decides that there should be a hearing. Mr Scargill was rightly criticised in Roebuck v NUM, but the Executive Council in this case were not in the same position. In Slater v Leicestershire Health Authority [1989] IRLR 16 and in Sartor v P & O European Ferries (Felixstowe) Limited [1992] IRLR 27 the Court of Appeal did not consider that it was a breach of natural justice for the investigating officer to form part of the disciplinary panel
6.6
As to the suggestion that the instruction, Mr Emms failed to comply with, was unlawful and that the only person authorised to call off a strike was the Executive Council.  This is incorrect but even if it were correct, it does not follow that the Tribunal should have concluded that any instruction from the applicant’s line managers, Mr Johnson and Mr Brumwell, was unlawful and did not need to be obeyed.  The Tribunal was correct in concluding that an employee should obey an instruction given by his line manager. The Tribunal was correct in concluding that the rules which govern the relationship between members of a trade union and the union are not relevant when dealing with a union official’s duties under his contract of employment. The decision in UCATT v Brain [1981] ICR 542 is consistent with this submission. In any event the Tribunal correctly concluded that Mr Brumwell had the power to act when it was necessary for him to do so.
6.7
The Tribunal was correct to conclude that affirmation is not a relevant concept in unfair dismissal cases.  In Mr Hogarth’s submission affirmation, or something like affirmation, is relevant in only two circumstances :-[a] It may be evidence that the misconduct has been forgiven. In such circumstances a Tribunal would be likely to find that the dismissal was unfair, although it would not have to do so, and [b] It may be evidence in support of a submission that the stated reason for dismissal was not in fact the true reason. Affirmation may also be relevant when considering whether an employee retains the right to maintain that he has been constructively dismissed. Whether it should be relevant even in such circumstances may be doubtful, but there can be no justification for inserting the concept of affirmation into the statutory test for unfair dismissal.
6.8
On the cross-appeal, the tribunal interpreted the third part of the British Home Stores test as requiring the investigation to be complete prior to the disciplinary charge being preferred. They should have concluded that the correct point to examine the reasonableness of the investigation was the moment of dismissal, or where, as here, there was a rehearing at the appeal stage, when the appeal was concluded: see Whitbread and Co v Mills [1988] ICR 776. If they had done so they would have reached the conclusion that the investigation was more than adequate. The Tribunal misdirected itself by considering and reaching a conclusion on what additional investigation could have been carried out by the employer, rather than deciding whether the investigation which had been carried out was reasonable by the standards of the reasonable employer: see Sainsburys Supermarkets Ltd v Hitt [2003] IRLR 23. Since it is apparent that the Tribunal concluded that the appellant was actively engaged in trying to prolong the strike any conclusion other than a finding of 100 per cent contribution was perverse.
7
Discussion

7.1
Mr Scargill’s starting position was that Mr Emms had never sought to encourage the men to stay out on strike. This was a pure issue of fact and was a point which was not open to him before the Employment Appeal. Accepting that premise Mr Scargill attacked the way in which UCATT had set about disciplining Mr Emms. The Tribunal had agreed with Mr Scargill in so far as it accepted that there was an inadequate investigation. In our view the Tribunal was entitled to find, contrary to Mr Hogarth’s submission, that there was an inadequate investigation. It held that the failure to interview any further witnesses, beyond Mr Johnson about the events of the day and the failure even to attempt to interview Mr Emms were factors together with the lengthy delay in making the investigation unsatisfactory. We do not accept that the fact that two further witnesses were called on behalf of Mr Emms at the disciplinary hearing obliged the Tribunal to hold that the situation had been rectified, either at the original hearing or at the appeal hearing, particularly in the circumstances of this case. Here the appeal was (contrary to the submission of Mr Hogarth) by way of review without a rehearing of all the evidence: only Mr Johnson was called to give answer some questions on the appeal after the first day of the hearing had been spent arguing the appeal on the documents and record of the original hearing. Similarly we reject the submission that the Tribunal was substituting its own view of what a reasonable investigation would have been for the objective standards of the reasonable employer. In reaching its conclusion the Tribunal clearly adopted an objective reasonable standards test and did not fall into the Hitt heresy.
7.2
The fact that there was an inadequate investigation does not mean that the disciplinary panel and the appeal panel could not have a belief in that Mr Emms was guilty of the offence charged. There was clearly evidence before it from Mr Johnson at least which enabled it to take the view which the Tribunal held it did. It is a non sequitur to argue, as Mr Scargill did, that because the investigation was inadequate the employer could not have had a belief in the employee’s guilt. As to the other two limbs of the Burchell test, the Tribunal held that there was not a reasonable investigation and therefore (as we read the decision) the employer did not have reasonable grounds for its belief. This was a view the Tribunal was entitled to take.

7.3
As to the composition of the disciplinary panel, it seems to us that Mr Scargill’s submissions proceeded from a false premise. The fact that the Executive Council was empowered to, and did, charge Mr Emms does not automatically mean that the members of the Executive Council were disqualified from sitting on the disciplinary panel. The procedure which was adopted was the procedure sanctioned by the Union’s rules. This was not a case where the investigation (such as it was) was carried out by the Executive Committee. Even if it had been, the participation of the members would not automatically have fatally flawed the disciplinary process: see Slater v Leicestershire Health Authority [1989] IRLR 16 at paras 31 to 35 and Sartor v P&O European Ferries (Felixstowe) Ltd  [1992] IRLR 271. In this case the initial role of the Executive Committee was to consider the information laid before it by Mr Brumwell and decide whether disciplinary proceedings should be brought. The performance of this role could not be considered by any reasonable external observer to render the subsequent participation of members of the Executive Committee in the disciplinary process unfair. Their role was akin to the role of a magistrate determining whether a summons should be issued. It was not a role which disqualified any member of the Committee from taking part in the disciplinary hearing.

7.4
Mr Scargill’s reference to his own experience in the Roebuck case does not assist. The position in that case was very different. Mr Scargill there presided over disciplinary proceedings relating to complaints that two members of the union had given evidence in proceedings in which he was the plaintiff and that he “had suffered a prolonged and difficult cross-examination as a result of the evidence given by the two members”. In the present case no member of the Committee had any personal involvement in the matters the subject of the charge.

7.5
We should add that we did not accept Mr Hogarth’s submission that in any event the rules of UCATT were such that all members of the Executive Committee were required to participate in the disciplinary hearing. The rule merely provides that “The EC shall be competent to deal with all charges made under the Rules of the Union”. It does not compel all members of the Committee to participate nor that those whose participation would give the appearance of bias should nonetheless take part in the proceedings.

7.6
As to Mr Scargill’s submission that the disciplinary panel changed the charge at the end of the hearing without notice to Mr Emms, this amounts to nothing more than picking up the point that the charge was said “Deliberately ignoring and contravening a lawful instruction”, whereas the decision refers to “Deliberately ignoring and contravening an instruction”. At this stage the suggestion that the instruction was not a lawful instruction had not been made. It was a suggestion first made in the Employment Tribunal. In our view there is no substance in the suggestion that the charge had been altered. The omission of the word “lawful” was in the circumstances of no significance.
7.7
There is no substance in the suggestion that Mr Emms was entitled to disobey the instruction given to him because it was unlawful. The position in this case was that Mr Emms flouted an instruction given him by his line manager Mr Johnson. He then denied he had done so. He did not disobey the instruction because he believed that the instruction was not a lawful instruction or one that Mr Johnson had no right to give him. He did so for motives of his own. Although we were treated to a lengthy discourse as to the precise powers of the Union General Secretary and a detailed analysis of the rules it is unnecessary to express any view as to the precise ambit of the powers of the General Secretary to call off industrial action. It is noticeable that UCATT has never suggested that Mr Brumwell was acting outside the scope of his authority. The instruction was an instruction which was not on the face of it unlawful or unreasonable. Mr Emms had an obligation to do as he was instructed. He cannot escape the consequences of his failure by asserting that the man who gave the instruction to his superior which resulted in the instruction to him, did not have proper authority to do so at that time, least of all in circumstances where the employer does not question the superior’s actions.
7.8
So far as delay and affirmation are concerned, we do not accept Mr Hogarth’s submission that the doctrine of affirmation has no relevance in the law of unfair dismissal. Just as an employee who is in a position to assert that he has been constructively dismissed may lose that right by affirming the contract after, and with knowledge of, the circumstances that gave rise to the right, so an employer may lose the right to take advantage of conduct by an employee which entitles him to dismiss an employee if he delays too long before doing so. If he has lost that right, then the dismissal may be unfair as well as being in breach of contract and wrongful because after the affirmation it will be extremely difficult to say that the employer has acted reasonably in treating those circumstances as a sufficient reason for the dismissal.

7.9
In the present case there was a substantial delay before the disciplinary proceedings were commenced, though there had been the hint of possible disciplinary proceedings in Mr Brumwell’s letter of 14 May 2001. The mere fact of delay would not necessarily render the dismissal unfair. The question in each case of delay is one of fact: on the facts of the particular case has the delay in instituting disciplinary proceedings rendered the dismissal unfair? RSPCA v Cruden [1986] IRLR 83 does not establish any principle of law as to the length of delay in disciplinary proceedings which will make a dismissal unfair. In any event the Tribunal in this case had decided that the dismissal was unfair because of the inadequacy of the investigation. The possibility of an additional ground of unfairness could therefore only be relevant if it impacted on the amount of the “just and equitable deduction”. Similarly the issue of whether there was affirmation by the issue of the new contract in the circumstances of this case is relevant only to the way in which it affects the deduction. So far as the new contract was concerned, the Tribunal held that this was “a routine administrative matter”. The new contract merely updated the old.  It contained no new substantive terms which would affect Mr Emms.
7.10
With all these matters in mind the Tribunal had to make its own decision as to what Mr Emms had done when it came to consider what, if any, deduction should be made from any award of the compensation under sections 122(2 and 123(6) of the Employment Rights Act 1996. Mr Scargill misunderstood the position when he criticised the Tribunal for substituting its own view for the view of the employer. When a Tribunal is considering the question of deductions it has to form its own view of the conduct of the employee. Furthermore, Mr Scargill is in any event wrong in saying the Tribunal substituted its own view for that of the employer: it considered the evidence and came to the same conclusion as the employer.  All of the material factors were clearly well in the mind of the Tribunal when it made its decision. In particular it is plain it had in mind the new contract and the issue of delay as well as the reason for the disciplinary proceedings and consequent dismissal. It also had before it submissions from both parties as to whether there should be any, and (if so) what “just and equitable deduction”. In our view it cannot be said that the Tribunal erred in law in fixing the deduction which it did of 80 per cent. Still less can it be said, as was rather faintly argued on behalf of UCATT, that it was perverse of the Tribunal to make a deduction of less than 100 per cent. The decision was essentially one to be made by the Tribunal and we see no arguable grounds in law for upsetting that decision. 
Conclusion

8.
It follows that for the reasons given above both the appeal and the cross-appeal fail and will be dismissed.
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