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SUMMARY
Practice & Procedure: Postponement or Stay
Appeal against Chairman’s refusal of adjournment of a complex “whistle blowing” unfair dismissal case for which the employee claims very large sums.  The appeal was heard urgently because trial was due to start one working day later.  The basis for seeking the adjournment was the employee’s launch of his own new business which was to start after the grant of the FSA permission which would be given during the week of the hearing and which required the employee’s attention.  I gave my decision but reserved the reasons.  The Chairman had misdirected himself; it was agreed, that I should if so found, exercise my discretion and did so in favour of adjournment.  No important principle of law arises.  
HIS HONOUR JUDGE BURKE
The Appeal
1. I heard this appeal as a matter of urgency on 13 October 2005.  At the conclusion of the parties’ submissions, I indicated that the appeal against the Tribunal’s refusal of an adjournment sought by Mr Roeser would be allowed, that the hearing date for Mr Roeser’s claims, (fixed to start on 17 October and to last for two weeks) should be vacated and that the claims of Mr Roeser would be remitted to the Employment Tribunal for hearing at the first available date after 1 January 2006.  Because it was already late, I said that I would give my reasons for allowing the appeal subsequently; I hereby do so.  
2. Mr Roeser was employed in a senior position by Commerzbank AG (“the bank”) from June 2002 until 15 December 2004 when his employment was terminated, purportedly on the grounds of redundancy.  He presented claims to the Employment Tribunal that his dismissal was automatically unfair: (i) because he was dismissed on the ground that he had made protected disclosures and/or (ii) because the bank had failed to follow the relevant statutory dismissal procedures as required by the Employment Act 2002.  He claimed, alternatively, that he had been unfairly dismissed on the merits; he further claimed that he had been subjected to detriment on the grounds that he had made protected disclosures, that he had, as a German national, been the subject of racial discrimination and that various monies arising out of his employment were owed to him.
3. Fundamental to his “whistle blowing” case was and is his assertion that, when the bank was seeking to recruit him, it made a number of promises and representations as to the bank’s business, as to his job and as to his total remuneration which the bank had failed to honour or live up to; the protected disclosures relied upon consist of complaints made by Mr Roeser within the bank as to the bank’s failures to live up to those promises and representations.  Mr Roeser puts the value of his claim, which if he succeeds in proving that he was dismissed by reason of his having made protected disclosures will not be capped, at several million dollars.  If, however, the “whistle blowing” basis of his claim is not made out, his unfair dismissal claim will be subject to the familiar statutory cap.
4. The bank denies, or does not admit, the promises and representations which lie at the centre of Mr Roeser’s claims.  It accepts that Mr Roeser made persistent allegations about representations made to him and of breaches of contract but contends that he has failed to substantiate his allegations which did not amount to protected disclosures.  The bank asserts that Mr Roeser was fairly dismissed for redundancy in the context of an internal reorganisation.  It denies discrimination and denies that any monies are owed.  
5. Mr Roeser’s lengthy Originating Application is dated 14 March 2005; the bank’s response is dated 22 April 2005.  

6. On 6 June 2005 there was a case management discussion before a Chairman of the Employment Tribunal at London Central, Miss V Cook, who was sitting alone.  A number of procedural matters were dealt with.  It was agreed that a 10 day time estimate for trial was appropriate; and the hearing was fixed to start on Monday 17 October and to continue until Friday 28 October if necessary.  Paragraph 6 of the Chairman’s Order said that, as the case had been listed for hearing with the agreement of the parties, no postponement would be allowed except in unforeseen and exceptional circumstances.  

7. On 9 September Mr Roeser’s solicitors, Mishcon de Reya, applied to the Tribunal by letter for an adjournment of the hearing; I will come later to the grounds upon which application was based and to the nature of the objections put forward on behalf of the bank by its solicitors, CMS Cameron McKenna, by letter of 12 September.  On 22 September the Tribunal wrote to the parties rejecting the application for an adjournment.  On 26 September Mr Roeser’s solicitors wrote to the Tribunal asking the Chairman to review his decision.  The Chairman treated this request as a renewed application for an adjournment and, again, rejected the application by letter of 5 October.  There was no hearing in the case of either request.  
8. On 7 October, Mr Roeser lodged an appeal to the Employment Appeal Tribunal against both tribunal decisions.  On 11 October the President ordered that the appeal be heard on 13 October, no doubt so that a decision could be reached before the hearing date of 17 October.  

9. At the beginning of the hearing of the appeal, three points were agreed in discussion between me and Counsel.  They were that:-

(i) The Chairman acted correctly in treating the request for a review as a further request for an adjournment; the original refusal was a case management order made under Rule 10(1) of Schedule 1 to the Employment Tribunal’s (Constitution and Rules of Procedure) Regulations 2004, which could be varied or revoked under Rule 11 and was not a judgment or decision open to review under Rule 34.

(ii) If Mr Roeser succeeded before me in his challenge to the Chairman’s first decision, that would not secure the adjournment he desired because the Chairman’s second decision would remain effective; Mr Roeser needed to succeed in his appeal against the second decision whether or not he succeeded in his appeal against the first.
(iii) If I were to conclude that the Chairman’s second decision was vitiated by error of law and that Mr Roeser’s appeal should be allowed, I should exercise my discretion to grant or refuse the adjournment sought rather than remit the issue to the Tribunal.  
The Law

10. There was no dispute between the parties as to the relevant law, although, of course, there were differences of emphasis.
11. The principles which the EAT must follow in an appeal from the Tribunal’s decision upon an adjournment application were recently considered in detail by the Court of Appeal in Teinaz v London Borough of Wandsworth [2002] IRLR 721.  In that case the applicant before the Tribunal sought, but was refused, an adjournment in writing before and orally at the hearing of his claim on the grounds of inability to attend the hearing by reason of ill-health.  In upholding the Employment Appeal Tribunal’s decision to reverse the Tribunal’s refusal of an adjournment, Peter Gibson LJ said, at paragraphs 20 and 21:
“20.

Before I consider these points in turn, I would make some general observations on adjournment.  Every tribunal or court has a discretion to grant an adjournment, and the exercise of such a discretion, going as it does to the management of a case, is one with which an appellate body is slow to interfere and can only interfere on limited grounds, as has repeatedly been recognised.  But one recognised ground for interference is where the tribunal or court exercising the discretion takes into account some matter which it ought not to have taken account: see, for example, Bastick v James Lane Ltd [1979] ICR 778 at 782 in the judgment of Arnold J, giving the judgment of the EAT (approved as it was in Carter v Credit Change Ltd [1979] IRLR 361 at p. 363 per Lord Justice Stephenson, with whom Cumming-Bruce and Bridge LJJ agreed).  The appellate body, in concluding whether the exercise of discretion is thus vitiated, inevitably has to make a judgment on whether that matter should be taken into account.  That is not to usurp the function of the lower tribunal or court; that is a necessary part of the function of the reviewing body.  Were it otherwise, no appellate body could find that a discretion was wrongly exercised through the tribunal or court taking into account a consideration which it should not have taken into account or, by the like token, through failing to take into account a matter which it should have taken into account.  Although an adjournment is a discretionary matter, some adjournments must be granted if not to do so amounts to denial of justice.  Where the consequences of the refusal of an adjournment are severe, such as where it ill lead to the dismissal of the proceedings, the tribunal or court must be particularly careful not to cause an injustice to the litigant seeking an adjournment… 
21.

A litigant whose presence is needed for the fair trial of a case, but who is unable to be present through no fault of his own, will usually have to be granted an adjournment, however inconvenient it may be to the tribunal or court and to the other parties.  That litigant’s right to a fair trial under Article 6 of the European Convention of Human Rights demands nothing less.  But the tribunal or court is entitled to be satisfied that the inability of the litigant to be present is genuine, and the onus is on the applicant for an adjournment to prove the need for such an adjournment”.
12. Arden LJ said, at paragraphs 35 to 37:
“35.

The starting point is that the appellate tribunal does not read the original application with a view to forming, and if necessary substituting, its own judgment as to the way the discretion should be exercised.  Nor does the appellate tribunal consider whether the exercise of discretion by the inferior tribunal is one of which it approves.  The discretion remains that of the inferior tribunal.  The appellate tribunal only intervenes in a limited number of situations.  It set aside the exercise of discretion by the inferior tribunal if the exercise of discretion is ‘outside the generous ambit within which reasonable disagreement is possible’: see G v G [1985] 1 WLR 647, or as this court put it in Carter v Credit Change Ltd [1979] IRLR 361 at 364, the tribunal’s decision is perverse or such that no reasonable tribunal could have come to.  Other situations in which the appellate tribunal can intervene in the exercise of discretion by the inferior tribunal are where the tribunal has made a mistake in law, acted in disregard of principle, misunderstood the facts or failed to exercise the discretion.  The other situation in which the appellate tribunal can intervene, and which is the relevant one in this case, is where the inferior tribunal took into account some relevant consideration or, alternatively, left out of account some relevant consideration or, alternatively, left out of account some relevant consideration.
36. Two points flow from this last point.  First, it is for the appellate tribunal to determine what considerations are relevant to the question at issue.  It does not defer to the inferior tribunal in the selection or identification of these considerations.  Second, unless permission is given for fresh evidence to be adduced on appeal, the appellate tribunal makes this determination on the factual material before the inferior tribunal.  If the appellate tribunal finds that an irrelevant consideration has been taken into account or that a relevant consideration has been left out of account, the appellate tribunal must conclude that the exercise of discretion by the inferior tribunal is invalidated, unless it can be satisfied that the consideration did not play any significant role in the exercise of the discretion and thus constituted a harmless error in no prejudice to the appellant.  
37. It is to be noted that the standard of review as respects the exercise of discretion involved the grant of considerable deference to the inferior tribunal.  In particular, where several factors going either way have to be balanced by the inferior tribunal, the appellate tribunal does not interfere with the balancing exercise performed by the inferior tribunal unless its conclusion was clearly wrong”.  

13. The principles set out in those passages have to be applied to the varying circumstances of each individual case.  One type of fact - situation which arises is that in which the Tribunal does not believe or is sceptical as to the reasons put forward by the party seeking the adjournment.  Teinaz was such a case; the Tribunal refused the adjournment sought by Dr Teinaz on the basis of his ill-health, principally because of their doubts as to the adequacy of the medical certificate put before them and their concern that he himself had not appeared to make good his contention that he was not fit to attend throughout a full hearing.  At paragraph 22 of his judgment, Peter Gibson LJ said that, where a tribunal has doubts as to whether the evidence put forward in support of an application for an adjournment is genuine or sufficient, one possible course is to direct that further evidence should be provided and that steps needed to be taken to provide a practical solution if justice were to be achieved.  At paragraph 39, Arden LJ said that it might be that in future cases of such a nature, consideration might be given to an adjournment in order for further enquiries to be made.
14. Buckley J agreed with both judgments.  
15. In Andreou v Lord Chancellor’s Department [2002] IRLR 728, a case which involved very different facts from those of Teinaz, decided by the Court of Appeal, consisting on this occasion of Peter Gibson LJ, Arden LJ and Cresswell J, six days after the decision in Teinaz, Peter Gibson LJ said at paragraph 35:
“35.

There is not doubt but that the exercise of discretion by a tribunal, particularly in relation to a case management matter such as whether there should be an adjournment, is one with which the EAT should be slow to interfere, and then only on limited grounds.  There is no dispute but that such grounds include perversity.  It is also clear that where the consequences of the refusal of the adjournment are severe, such as when it will lead to the dismissal of the proceedings, the Tribunal must be particularly careful not to cause an injustice to the litigant seeking an adjournment…”.

He then repeated paragraphs 21, 22, 37 and 39 of the judgments in Teinaz.  
16. Arden LJ said at paragraph 65:
“When a party applies for an adjournment, he must bear in mind the need for complainants to inform the tribunals in these sort of matters to be heard promptly, the need to consider the interest of other parties to the proceedings and the need to avoid unnecessary waste of tribunal time and scare resources”.  
17. Cresswell J agreed with both Peter Gibson and Arden LJJ.  
18. Brief reference was made in argument before me as to the effect of Article 6 of the European Convention of Human Rights.  In Teinaz, Arden LJ on that topic said this at paragraph 40:

“I do not think that Article 6 added anything to the argument in this case, but it does underscore the need to approach applications to adjourn on the grounds of applicant’s health with great care”.

The parties agreed before me that Article 6 pointed up the importance of the principle of achieving fairness to the party seeking an adjournment but did not add to the principles which govern the exercise of discretion as established by domestic law.  

19. I approach the circumstances of this case by endeavouring to apply the principles and follow the guidance which I have set out.  Mr Roeser must overcome a high hurdle if he is to succeed in his attack upon the Tribunal’s exercise of its discretion.  In the circumstances of this case, such an attack can only succeed if the Tribunal has taken into account a factor which should not have been taken into account, has failed to take into account a factor which ought to have been taken into account or has reached a decision which would lead to a denial of justice and was one which no reasonable Tribunal could have reached; an Appellate Tribunal must not interfere with the Tribunal’s balancing exercise unless the Tribunal’s conclusion was in error of law by those standards and must be careful not to substitute its own view for that of the Tribunal.  
20. Finally, in addressing the relevant principles of law, it is necessary to point out that Rule 30(6) of Schedule 1 to the 2004 Regulation does not apply to a case management decision under Rule 10; and therefore the detailed requirements as to the contents of a Tribunal judgment set out in Rule 30(6) do not apply in this case.  I agree with the view of HHJ McMullen QC in Mid Yorkshire Chamber of Commerce v Cornforth [EAT/0385/03 29 May 2003] that the Tribunal, in making a decision upon a contested adjournment application, which may have important consequences, need not give elaborate reasons for its decision; the principles in English v Emery Reimbold & Strick Ltd [2002] 1 WLR 2409 at page 2416 do not apply either; but some outline reasons ought to be given in such a case so that an appellate court can see what was the basis of the Tribunal’s decision.
The Adjournment Decisions

21. The letter of 9 September 2005 written by Mr Roeser’s solicitors to the Tribunal, and copied to the bank’s solicitors, was in these terms, so far as material:-
“Our client, Mr Roeser, requests that this hearing be adjourned.  In an effort to mitigate his loss, Mr Roeser has been working since he was dismissed by the Respondent on a new business that is due to launch imminently.  The business requires FSA approval that Mr Roeser expects to receive very soon (by the end of this month).  This would allow the business to commence trading in October i.e. at exactly the time the hearing is due to take place.  Mr Roeser’s ability to prepare for the trial has already been affected by the new business which demands all his time.  This will only become worse as the launch approaches.

Our client therefore has two unpalatable choices.  Firstly he could delay the launch of his business.  Not only would it cost him a lot of money to do so, but it would seriously threaten the prospects for success, as the entire business has been geared for launch in October.  The second choice is to abandon his action or to give it less attention than it requires.  
Clearly our client wishes to avoid either of these two options and it is for this reason that he respectfully asks you to adjourn his hearing.  He is very mindful of inconveniencing the Tribunal but believes that justice in this case will be better served by a short delay until the beginning of 2006, subject to this being convenient for the Respondent’s witnesses.  This would allow the business to be up and running to the extent that he will be able to concentrate on the action and is not so long an adjournment, as to prejudice the Respondent”.  
22. On 12 September 2005 the bank’s solicitors responded as follows:-
“The Respondent wishes to see this claim determined as soon as possible.  It has incurred the time of senior management both in London and Frankfurt as well as individuals who no longer work for it.  These individuals have set aside time in their busy diaries and made arrangements to attend the hearing starting on 17 October.  We do not accept that the reasons given by the Claimant’s solicitors are unforeseen or exceptional.  The Claimant has been working in his new business venture since he was dismissed.  Accordingly, he ought to have drawn the fact that he had geared his business to launch in October to the Tribunal’s attention at the case management discussion on 6 June.  He did not and agreed the dates of the hearing.  We are instructed to oppose the application for a postponement and respectfully draw the Tribunal’s attention to paragraph 6 of its Order of 6 June 2005 [which the letter then set out] and to the over-riding objective which includes dealing with cases expeditiously and saving expense.  We do not believe that justice would be better served by delaying this action any further.

23. Mr Roeser’s solicitors replied on 13 September 2005 as follows:-
“The Claimant did not know when he applied for FSA approval of his business that the same would be granted in September/October.  He has only been informed recently that FSA approval is to be given and this happens to coincide with the dates of the hearing.  The Claimant was and is under an obligation to proceed with his business as quickly as possible in order to mitigate his loss.  He was not in control of the FSA approval procedure and should not be punished for having taken such prompt steps to mitigate”.  

24. This correspondence gave rise to a number of issues: 
(i) Was Mr Roeser’s claim that his ability to prepare for and attend the trial was likely to be seriously affected by the demands of his new business and the time when that business was expected to start trading generally and if so, would refusal of an adjournment deny him a fair hearing of his claim or cause him serious hardship?
(ii) Was Mr Roeser in a position on 6 June to know or appreciate that his business would be launched at or around the proposed hearing date?

(iii) Would there be real prejudice to the bank in adjourning, as Mr Roeser proposed, until the beginning of 2006?

(iv) Having regard to these issues and any other relevant issues, including the over-riding objective, should an adjournment be granted?

25. The Tribunal rejected the request for an adjournment in a letter dated 22 September 2005.  The sole reason given in that letter for the refusal was:-

“The hearing dates were agreed at the case management discussion at which time the Claimant must have known that he would have obligations to his new business”.  
26. On 26 September 2005, Mr Roeser’s solicitors put forward three grounds as the basis for their request for a review of the Tribunal’s decision.  They were: (i) that Mr Roeser did not know, and could not have known, at the time of the directions hearing in June 2005 that he would receive FSA approval in October 2005 and, at that time, he had not made a submission to the FSA and had not yet fully determined to start his own business at all; (ii) the Chairman in his decision had assumed that Mr Roeser must have known that he would have obligations to his new business in June 2005 when that was not the case and the Chairman had not asked Mr Roeser for any explanation on that point; (iii) the bank had not demonstrated any prejudice that could not be cured by a refixing of the hearing date at the bank’s witnesses’ convenience.  The letter was accompanied by a witness statement from Mr Roeser which said, at paragraph 4, that he did not know and could not have known at the time of the case management discussion that he would receive FSA approval in October 2005, at paragraph 5 that, at that time, he had not fully decided to proceed with the formation of his own company, had not incorporated a vehicle for his business, and had not developed a first draft of the FSA’s submission and had not taken other steps by way of preparation for his business and, at paragraph 6, at the date of the case management discussion he could not have predicted when his new business would receive FSA approval or be in a position to commence operations.  He continued in paragraphs 7 and 8 to state that, if there was no adjournment, the launch of his new business would be very likely to be deferred by approximately three months; and he set out what that was so and how such a delay would cause damage and could be catastrophic to his new business.  In paragraph 10 he said that, if the hearing were not postponed, he would suffer real hardship and set out why that would be so.  
27. The bank’s solicitors responded on 27 September 2005 by contending that Mr Roeser ought to have taken the hearing dates into account when seeking approval from the FSA and ought to have put the Tribunal and the bank’s solicitors on notice of his application to the FSA.  They said that they did not understand why the launch of the business would have to be delayed for three months.  They repeated the reasons for opposing an adjournment which they had already set out and stated that they intended to call six or seven witnesses, all of whom held senior positions and one of whom lived in Germany, two of whom had just set up their own businesses.  Those details were later revised to five witnesses, one of whom was no longer employed by the bank.  
28. In response to these submissions, the Tribunal wrote to the parties on 5 October as follows:
“The Chairman has considered your renewed request for a postponement in this case and has decided that your reasons are not sufficient to order a postponement.  The hearing will proceed as scheduled.  He has made the following comments:  business ‘inconvenience’ is not a sufficient reason to postpone late in the day a lengthy hearing which was fixed by agreement at a case management discussion”.  
The First Decision

29. Because of the agreement set out at paragraph 8.2 of this judgment, the main focus of the arguments before me was upon the second refusal decision; but some time was spent in argument on the first decision; and I should state my conclusions upon those arguments.  I recognise the great importance of requiring the parties to proceed to a hearing without delay and to maintain the hearing date which had been fixed, unless justice demands otherwise.  The Employment Tribunals are busy; the vacation of a fixed hearing date potentially causes inefficiencies within the tribunal system and waste of time which could have been allocated to other cases.  However, it is clear from Teinaz that such considerations need to be balanced against the interests of achieving justice and allowing all parties a fair opportunity to put their cases forward; see, in particular, per Peter Gibson LJ at paragraph 21.  
30. The reason given for rejecting the first application was that Mr Roeser must have known at the case management hearing in June that he would have obligations to his new business.  The Chairman did not expressly say but he must implicitly have meant that Mr Roeser must have known in June that his obligations to his new business would lead, in the second half of October, to the conflict between the needs of his business and the demands of his Tribunal claim which lay at the heart of his application for an adjournment.  It is not clear on what basis the Chairman came to that conclusion; there seemed to me to be two alternatives.  The first is that he considered the correspondence from the parties’ solicitors and decided to accept the factual assertions of the bank’s solicitors in preference to those of Mr Roeser’s solicitors.  The second is that he failed to appreciate Mr Roeser’s case that he did not know at the time of the date management hearing that that conflict would arise and had only recently learnt when FSA approval to his new business would be given and that, if the business was not launched in October, Mr Roeser would suffer serious harm.  
31. It seems to me to be inherently unlikely that the Chairman would have sought to resolve an important issue of fact between the parties which was in dispute - i.e. whether Mr Roeser knew that his new business would be launched in October at the time of the case management hearing in June – on the basis of three letters and without giving the parties and Mr Roeser in particular an opportunity to attend a hearing and present oral evidence to the Tribunal or to present evidence in some other form.  Indeed, as Mr de Marco on behalf of Mr Roeser pointed out, correctly as it seems to me, the bank was able to do no more than assert that Mr Roeser ought to have known in June of the conflict or potential conflict.  In October, they did not put forward any evidence that he had in June known that his business would or might start in October.  It seems unlikely that, without some form of hearing or without putting forward some other practical way of resolving the factual issues so as to achieve justice, the Chairman would have reached the decision that he did.  If he did so approach the exercise of his discretion, he would in my judgment have been relying on a factor, namely Mr Roeser’s knowledge as asserted by the bank, when it was improper to do so because there was no evidence to support that assertion and because, if there was some evidence, the fact alleged had not been established, was in issue and had not been properly or justly resolved.  
32. However, it appears to me more likely that the Chairman did not reject Mr Roeser’s application on the basis of the bank’s assertion but that he failed to appreciate that Mr Roeser’s case was, as I have set it out, in the last few paragraphs.  That analysis satisfactorily explains his use of the words “the Claimant must have known that he would have obligations to his new business” which appear to me to be inconsistent with a recognition on the part of the Chairman that Mr Roeser’s concern was based on much more than his obligations to his new business and that he did not know in June of the conflict between the requirements of the launch of that business and the requirements of the preparation and presentation of his Tribunal claiming arising from the new information as to the date of FSA approval.  If the Chairman so approached the exercise of his discretion, he failed to take into account very material factors, namely the real thrust of and basis for Mr Roeser’s application.  
33. It does not matter, in my view, which analysis is correct.  I favour the latter, in particular, because of the words used by the Chairman in his second decision letter to which I shall shortly turn; but on either analysis the Chairman appears to have failed to take an important fact or factors into account or to have taken an important factor into account when he should not have done so.  

34. Mr de Marco’s Skeleton Argument and, to a lesser extent, his oral submissions criticised the Chairman’s first decision in other respects; but it is not necessary for me to say more than that, for the reasons I have set out, that the first decision was vitiated; the error or errors could not be described as harmless in the context of this case; and, had it stood alone, the first decision would have had to have been set aside.
The Second Decision

35. The second decision letter puts forward two factors which, taken together, constituted the reasons for the refusal of the adjournment.  They are that the application was made late in the day and that, in effect, “business inconvenience” was insufficient to displace the effect of the lateness of the application.  
36. In considering the second application – and indeed the first – the Chairman, as Ms Callaghan submitted on behalf of the bank, would have been entitled to look for unforeseen and exceptional circumstances; the parties had been expressly warned in June that there would be no adjournment in the absence of such circumstances; and it hardly needs to be said that business inconvenience, even if unforeseen, would not constitute an exceptional circumstance.  However, the material put before the Tribunal on Mr Roeser’s behalf amounted to much more than business inconvenience.  He set out in his witness statement how it had come about that he had not known of the demands of his new business in June and how and why, if the hearing was not postponed, he would suffer real hardship and potential disaster for his new business.  Ms Callaghan accepted that he had put forward a case of potential disaster; she submitted that the onus of proving exceptional circumstances lay on Mr Roeser and that it was open to the Chairman to reach the conclusion that the evidence did not justify the assertion of hardship and disaster and that Mr Roeser’s case amounted to no more than business inconvenience; she pointed out that the Chairman was entitled to take into account the lack of any explanation of the need for three months’ delay in the launch of the business if there were to be no adjournment and the absence of any documentary evidence to support any part of Mr Roeser’s account and the fact that, if the case was as strong as Mr Roeser now asserted, he would have been expected to put it in that way at the first application.  
37. Mr de Marco submitted that it was not clear whether the Chairman regarded Mr Roeser’s application as amounting to a case of only business inconvenience or whether he decided to reject Mr Roeser’s evidence of hardship and potential disaster as untrue or exaggerated.  If he had reached his conclusion on the former basis, he had simply failed to take into account or had misunderstood what was set out in the correspondence and in Mr Roeser’s witness statement; if he had reached his conclusion on the latter basis, he had acted without Mr Roeser’s evidence being tested and without any material which justified him in regarding Mr Roeser’s evidence as untrue.  Mr de Marco further submitted that the Chairman’s reasons appeared to reveal a view that “business inconvenience” could never be a sufficient reason for an adjournment and that the Chairman erred in failing to consider the individual circumstances of the individual case before him.  
38. In my judgment the Chairman erred in rejecting the application partly at least on the basis that this was a case of business inconvenience.  It is not possible from his words to know whether he assessed Mr Roeser’s case, as it was put forward, as one of no more than business inconvenience or whether, having read it and appreciated its true impact, he then rejected it as over-stated.  As with the first decision, I am inclined to the view that the first alternative was the reality; but again, it does not matter.  If the Chairman proceeded on the basis of the first alternative, he failed to appreciate and to take into account the true nature of the case put forward by Mr Roeser which could not properly be described as one of only business inconvenience.  If he proceeded on the basis of the second alternative, he should not have done so; despite Ms Callaghan’s arguments, it does not seem to me that he could properly have rejected Mr Roeser’s case, on the basis of the written material before him, particularly when the bank’s solicitors letter of 27 September 2005 did not appear to challenge the factual basis of Mr Roeser’s case but, in contrast, asserted that he ought to have taken the potential problem into account when seeking approval from the FSA and should have kept the Tribunal and the bank on notice of the problem.  
39. The Chairman erred in my judgment, in a second respect.  He rightly treated the letter of 26 September from Mr Roeser’s solicitors as a renewed request for an adjournment; that letter was sent by fax three weeks before the hearing date; but it was intended as a request for a review of the first decision and was, on the basis upon which it was treated by the Chairman, a renewal of the original request for an adjournment made on 9 September, more than two weeks earlier.  Furthermore, in their letter of 13 September, Mr Roeser’s solicitors had expressly stated that Mr Roeser had only recently been informed by the FSA that approval was to be given at a time which coincided with the hearing date; if that were true – and the Chairman does not suggest that he determined that it was not or, if he did how he did so – the application, made originally more than five weeks before the hearing date could not have been made earlier or substantially earlier.  For these reasons I conclude that the Chairman’s decisions should not have been influenced adversely by the timing of the application and that in regarding the application as made “late in the day” he took into account an irrelevant factor.  
40. Neither of the errors to which I have referred could be said to have been harmless; each was fundamental to the Chairman’s decision.

41. In the case of the second decision, as in the case of the fax, I have not sought to set out all the submissions put before me by Mr de Marco and Miss Callaghan, nor have I sought to go through, one by one, each of the several bases on which Mr de Marco criticised the second decision.  The reasons I have set out should suffice to explain why I reached the conclusion that the second decision could not stand and so informed the parties when their arguments upon the Tribunal’s decisions were complete.  
My Decision

42. The parties having thus learnt that Mr Roeser’s appeal was allowed, pursuant to the agreement set out at paragraph 9.3 of this judgment, they both addressed me on the basis that I was now to decide afresh upon Mr Roeser’s application for an adjournment.  
43. There was material before me which was not before the Chairman on either occasion.  On 10 October 2005 the bank’s solicitors asked Mr Roeser’s solicitors to confirm that Mr Roeser expected to receive FSA approval by the end of September and to provide a copy of the approval.  Mr Roeser’s solicitors replied on 13 October as follows:
“Our client formally applied for FSA approval on 4 July 2005, at which point he was told that the process may take any time between three and six months.  When the initial case management discussion took place on 6 June 2005, our client had not applied for FSA approval and nor did he have any idea of when he might receive FSA approval.  Indeed as he set out in his witness statement dated 26 September 2005, in June 2005 he had still not yet decided on whether to proceed with the formation of his business.  He did not begin to look for office space, recruit staff etc until late in June and early July 2005.  Nor did he know how long the business pre-launch process would be likely to take.
Around the end of August/early September 2005, our client understood that he was likely to receive FSA approval around the end of September/early October 2005.  Our client then realised that the time frame for launching his business was likely to coincide with the date set for the Tribunal hearing.  He therefore instructed us to apply for adjournment as requested on 9 September 2005.  On Monday 10 October 2005, our client received verbal notification from the FSA that he would have full FSA approval subject to one formality which was the issuing by him of two further items of documentation.  So far as he is concerned, he is now able to work on the basis that he has meaningful FSA approval and the business will receive formal written FSA approval next week.
As we have tried to explain, once FSA approval is guaranteed, the most critical period for launching a business takes place.  This intense period includes raising of funds for the business.  This three week period from Monday 10 October to Friday 28 October, in particular, will be the most crucial period of activity for our client in setting up his business.  It is not possible to interrupt this process.  For example, if our client was to attract the interest of an investor who wants to embark upon due diligence, our client is likely to lose that investor if he is required to attend a hearing for two weeks in the middle of that process.  If the two week hearing commencing on 17 October 2005 took place, our client would be forced to abort the launch of his business and this would cause him severe financial hardship.

In the circumstances, our client has been forced to decide that if the hearing is not adjourned, he cannot pursue his ‘whistle blowing’ claim because that would require his attendance for most, if not all, of the two week period.  The whistle blowing claim is obviously the highest value claim he has before the Tribunal and his decision to withdraw it, if there is no adjournment, is one he does not take lightly, but has no alternative to take given the commercial realities of the situation and the severe financial hardship he will be caused if he is unable to launch his business at this time.  We believe that  it would be a grave injustice to our client for him to be forced to withdraw this claim.  It is for this reason that we have actively pursued an adjournment of proceedings on his behalf, so that he can receive a fair hearing on his claim”.  
44. Thus, the position before me was that Mr Roeser had from the end of August/early September 2005 understood that he would receive FSA approval around the end of September/early October and that on 10 October he was told that he had full approval, subject to two items of documentation and that he would receive unconditional FSA approval, as I was told, in the week of 17 October.  Because of the conflict between the demands of his new business, he had decided, absent an adjournment, to abandon his “whistle blowing” claim.  
45. Ms Callaghan submitted that the reasons put forward by Mr Roeser were not genuine; there was no independent corroboration or proof of Mr Roeser’s assertions – indeed, she submitted, no evidence that he had ever set up an entity called “Saginaw Capital LLP” (see his witness statement paragraph 5).  There was, she submitted, no support for the assertion that a three month delay of the launch of the business would be essential if Mr Roeser gave his full attention to the Tribunal hearing.  Mr Roeser, she submitted, had earlier said that he would obtain FSA approval in September/October but was now saying that it was only conditionally granted mid-way through October.  A two week delay, she submitted, would not cause any severe financial hardship.  Fitting in business deals with litigation is a familiar problem for those in the commercial world; if a Claimant is not willing to deal with such problems, he should not embark on litigation; and further, she submitted, the problem would be unlikely to go away, if an adjournment were granted but would be likely to recur.
46. I was urged not to be persuaded by Mr Roeser’s declaration that, absent an adjournment, he would abandon his “whistle blowing” claim.  Doing so, Ms Callaghan suggested, would not have the claimed effect of limiting the time which Mr Roeser would have to devote to the hearing, by way of giving evidence or by giving instructions, because he would still need to present his historical evidence about the promises and representations allegedly made to him by the bank and his attempts to persuade the bank to honour them or complaints about their failure to do so in order to establish his case that the true reason was not redundancy and the bank would need to deploy its full range of witnesses and evidence in response.  Thus, the only effect of the withdrawal of the “whistle blowing” claim would be to shorten, to some extent, closing submissions.
47.  Having carefully considered all the material, I do not conclude that Mr Roeser’s reasons for seeking an adjournment are not genuine.  I cannot believe that Mr Roeser would set out the history of his dealings with FSA and of his formation of his new business on a false and fraudulent basis (as Miss Callaghan suggested), when it would be apparent to him that the bank’s solicitors could make searches and enquiries which would or might expose him.  I have discovered in the material before me nothing which indicates any motive on the part of Mr Roeser to seek an adjournment other than which he puts forward.  Nor do I see any real inconsistency in what he or his solicitors have said about the reasons for his seeking an adjournment or the history of the seeking and obtaining of FSA approval.  
48. Furthermore, I do not accept Ms Callaghan’s analysis of the difference between Mr Roeser’s claim as an ordinary unfair dismissal claim and as a “whistle blowing” claim.  Mr de Marco pointed out that if the “whistle blowing” claim were not to be pursued, there would be the statutory cap on compensation of just over £50,000 (in contrast to the “whistle blowing” claim in which Mr Roeser, if successful, could recover very much more); Mr Roeser would be able to run his case not on the basis of the history but on the basis that there was no redundancy or that he was unfairly dismissed for redundancy, without investigation of the history.  If Mr Roeser were forced to take such a course, the hearing would be shorter and his involvement substantially less demanding; but he would be abandoning the major thrust of and the major value in his claim.  
49. I do not regard his assertion as to how he would have to sacrifice that major thrust of his claim as a threat or as a bluff.  If, as I do, I accept that his reason for seeking the adjournment is genuine and that he would not be able to give his full attention to the running of his full case in the absence of an adjournment without suffering or risking serious financial hardship, his proposal to limit his claim in the absence of an adjournment would appear to be made realistically.  This is not a case of a commercial problem or “business inconvenience” but one, on the material before me of a conflict which is likely, in the absence of an adjournment, to cause Mr Roeser serious loss one way or the other.  
50. Ms Callaghan’s point that Mr Roeser’s difficulties would not go away has, of course, to be considered as do all her arguments, which she put forward with skill and force; but in my judgment, the answer to it lies in Mr Roeser’s having made it clear from the outset that he seeks an adjournment only to January 2006.  He appears to be confident that, by then, he will be able to devote sufficient time to the preparation and running of his claim.  Having regard to what he has said as to that (see e.g. his solicitor’s letter of 9 September 2005) he is likely to have great difficulty if, should the hearing be refixed for early next year, he then seeks a further adjournment.  Indeed, the fact that he is prepared to limit the length of the adjournment appears to me to be confirmatory of the short term reality of the present conflict.  While I accept that this is not a case, as was Teinaz, in which the litigant seeking an adjournment is unable to be present through not fault of his own, it is a case, in my judgment, in which the refusal of an adjournment would cause substantial hardship and prejudice to Mr Roeser. 
51. The prejudice to Mr Roeser, if there is no adjournment, has to be weighed against any prejudice to the bank resulting from an adjournment.  I accept, of course, that the bank has a number of witnesses, at least one of whom is no longer employed by the bank and at least one of whom will have to travel from Germany; but there was no suggestion that any of those witnesses will be unavailable for or unwilling to attend a hearing early in 2006; no doubt a date can be fixed which would be convenient to the bank’s witnesses; and travelling from Germany to England is, with respect, not a serious inconvenience for a senior employee of the bank and would have had to have happened in any event.  I accept that the allegations against the bank, if Mr Roeser develops his full claim, are serious and that the promises and representations which Mr Roeser relies upon were allegedly made early in 2002 and are not or not all recorded in writing; but it is unlikely that the memories of the bank’s witnesses, who must have already made witness statements, will be substantially adversely affected by a further delay of three months.  
52. Employment Tribunals are intended to dispose of matters promptly; the over-riding objective underlines the importance of their doing so; but it is material in this case that there has not been any previous adjournment or interlocutory delay in its history.  The case management order, including the fixing of the hearing date, was made less than three months after the issue of the claim; and if the hearing is refixed for early next year a complex and unusual claim, very different in nature and scope from the ordinary run of tribunal claims – which can often promptly be disposed of – will have been completed within a year from its presentation.  That is not a long time for a case of this nature. The need for promptness has to be measured against the importance of providing a fair trial to both parties.  The circumstances which have caused Mr Roeser to seek the adjournment are, in my view, exceptional and were unforeseen in June when the hearing date was fixed; and to refuse an adjournment would, in my judgment, cause serious injustice.  Balancing all the factors and arguments put before me and taking into account the guidance given in Teinaz, Andreou and Cornforth (although I have not set out all the arguments, I have paid heed to all of them) I was firmly of the view that the adjournment sought should be granted for the reasons which I have set out.  I therefore so informed the parties.  
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