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THE HONOURABLE MR JUSTICE BURTON (PRESIDENT)
1
This has been the hearing of the appeal by Birmingham City Council against the unanimous Decision of the Employment Tribunal at Birmingham after a hearing on 7 August 2002, given in Reasons handed down on 30 September 2002, that the employment of the Applicant, Mr Gaston, was not transferred from the First Respondent, Birmingham City Council (“the Appellant”) to the Second Respondent, Serviceteam Birmingham Limited, by way of a TUPE transfer, that is a transfer under the Transfer of Undertakings Regulations (TUPE), which took place in 2001.  

2
The result of that was that it was found that the Tribunal had jurisdiction to hear a claim for unfair dismissal against the Appellant, and that the Second Respondent, to whom his employment did not thus transfer, was dismissed from the proceedings.  We say nothing, of course, at all about the merits of any subsequent claim which can now proceed against Birmingham City Council.
3
The law is, albeit extremely complicated generally in this area, not complex at all so far as concerns the particular question here.  As a result of the European Court of Justice decision in Arie Botzen -v- Rotterdamsche Droogdok Maatschappij [1985] ECR 519, as interpreted in a substantial number of authorities in this country, the question is whether the employee was, at the time of the transfer, assigned to the undertaking, or part of the undertaking, which was transferred.  The Tribunal answered that question in the negative, in relation to this Applicant, and it is that conclusion which is challenged in law before us.  
4
The facts are very brief, so far as the transfer is concerned  It appears that the work of the Housing Repairs Division of the Housing Department of the Appellant was, on 2 April 2001, largely transferred out.  It had been organised prior to April 2001 in four zones or on the basis of four contracts, notional or otherwise, A, B, C and D.  Largely, A and B related, as we understand it, to the south of Birmingham City, and C and D related to the north.  
5
The Applicant, who has worked for the Appellant for many years, worked under a contract of employment which commenced on 24 March 1975, and which recorded, as his job title, as follows: “You are employed in the service of this authority as plumber”.  That was no doubt his qualification, and that was the work he did when he joined the Council.  However, he was, from 1979, elected, and he remained, Chief Federation Steward (CFS) for the AEEU (as it then was), on a full time basis and he thus remained a full time shop steward, if I can so call him, from 1979 up to and including the date of transfer in April 2001, thus a period of over twenty two years.  
6
With one exception, to which we will refer, he had not done any work as a plumber for that period.  His full time position as a shop steward took up all of his time, and involved him providing services to those of his members who were employed by the Appellant, all over the city.  He had an office, it seems, in a number of depots, including the depot falling within Contract B.  The exception was that he did participate in an out-of-hours rota, which covered the whole of the Appellant’s housing stock in the Birmingham area, carrying out plumbing work out of hours on that rota until 1999, when it appears that the rota ceased, or at any rate sufficiently changed so as no longer to involve him.  Thus, insofar as he was a plumber at all during the period 1979 to 2001, it was as a citywide plumber employed out of hours on rota.  Prior to his election as CFS in 1979 he had been allocated as a plumber to Contract B.  

7
The transfer, in April 2001, did not involve the entirety of the undertaking of the Appellant in the area of Housing Repairs being transferred to the Second Respondent.  The arrangement, it appears, was that Contracts A and B were transferred to the Second Respondent and Contracts C and D were transferred to a different transferee.  The result was, we understand, that of the AEEU members for whom the Applicant was responsible as CFS, 64% of his members had previously been in contracts A and B, and were thus part of the undertaking which transferred to the Second Respondent, 33% were transferred, with that part of the undertaking relating to Contracts C and D, to a different transferee, Accord Plc, and 3% remained employed by the Appellant.
8
The issue before the Tribunal, it as we see it, was well understood, namely, as we have articulated it, whether, at the time of the transfer, the Applicant was assigned to the part of the undertaking transferred to the Second Respondent.  The finding of the Tribunal, after setting out the facts which they found and the arguments of the parties, appears in commendably concise form in paragraphs 14 to 17 of the Decision.  Paragraph 18 relates to an issue which is not before us on appeal.  At paragraph 14 the Tribunal said:
“Applying the above principles, the question for the tribunal to determine was whether the applicant was assigned to the undertaking or part of the undertaking which was transferred to the second respondent.  In our view he was not.”
That is a plain and short answer to the right question.  
9
Of course, pursuant to the well understood obligations of the Tribunal, not least by reference to Meek -v- City of Birmingham, a Tribunal must give its reasoning, and it does in those following paragraphs.  Paragraph 14 continues as follows:
“The applicant performed in the role of CFS for in excess of 20 years and during that time had carried out no plumbing work as part of his normal day to day activities.  In his role as CFS he carried out duties in relation to employees falling within contract areas A and B (the part of the first respondent’s undertaking that transferred to the second respondent), employees falling within contract areas C and D (the part that transferred to Accord plc) and duties in respect of employees who were not transferred under either contracts.”

10
The Tribunal, in those circumstances, looks, as far as the facts are concerned, at two aspects.  First, what had he done as a plumber? - and that was no plumbing work, as part of his normal day to day activities, at all.  At that stage the Tribunal does not consider the question of when he did do plumbing out of hours.

11
Then it addressed the nature and location of the services he in fact performed, but as a union official, when employed by the Appellant.  The Tribunal, having set out the fact that the Applicant operated as CFS across the whole of the Housing Department’s Housing Repairs Division, and, indeed, across the whole of the Housing Department, concluded that it did not consider that it could be said that he was assigned to the part of the Housing Repairs Division, that was transferred to the Second Respondent.  It continues as follows:
“With regard to the first respondent’s argument that the tribunal must look at the applicant’s substantive position, which was that of plumber, the  tribunal was not of the view that this was a helpful or proper approach to adopt in determining the question of which part of the undertaking the applicant was assigned to.  Even if it were, there were factual difficulties for the respondent in the particular circumstances of this case.  The applicant had not worked as a plumber for twenty years, apart from participating in an out of hours city wide rota.  If the applicant failed to be re-elected as CFS it would not follow that he would return to the role of plumber, his suitability to carry out plumbing duties full time would have to be assessed.  Nor would it follow that he would return to the role of plumber assigned to Contract B.  Furthermore, we were not convinced by Mr Johnson’s evidence as to “substantive post”, particularly since the TUPE lists continued to refer to the applicant as CFS until very shortly before the transfer ….”
12
In that passage the Tribunal is referring to the evidence of a Mr Johnson, who was called for the Appellant.  In his witness statement, he had said, at paragraph 9:

“Individuals who are granted full time release are elected by their members.  If he either chose not to stand for election or failed to be elected, the Council would need to slot him back into his substantive post.”
And in his oral evidence, in answer to questions-in-chief, asked by Mr Livesey of Counsel, who appeared before the Tribunal and before us, he said:
“I understand what happens when someone ceases to be a CFS is that the person returns to their substantive role.  It happened in June this year with 2 people and I believe it has happened in the past.”
13
It is plain that the Tribunal had that evidence in mind, and, indeed, they referred to it specifically, as we have just recited.  But it is equally plain that the Tribunal found, and was entitled to find, in relation to someone in the position of the Applicant, who had not worked as a plumber for twenty years, that, contrary to what Mr Johnson may have said in relation to what happened to others, that that would not necessarily have been the case with regard to this particular Applicant; and certainly that he would not in some way automatically have been returned to Zone B, where he would not have worked for twenty two years, except as part of the citywide out of hours rota, in the event, which of course did not occur, that he ceased to be re-elected as a CFS.  

14
The Tribunal, however, did not leave the matter there, because it considered the position further in paragraph 15:

“…….even if it could be argued that he was a plumber, we do not think that the evidence would support a finding that he was a plumber assigned to Contract B, or to Contracts A and B (the part of the undertaking transferred to the second respondent).  Letters to the applicant referred to him as a plumber, “Housing Department.”.  The statement of Additional Particulars of Employment did not state which part of the Housing Department he was assigned to.  The link between the applicant and Contract B, which the first respondent relied upon, is the fact that his office at CFS was based at a depot falling within Contract B.  This does not assist us as to where he was assigned as a plumber, not least when he had offices at other depots across the authority from which he worked”

15
The Tribunal then firmly reiterated and re-arrived at its conclusion as follows:

“The reality is that he was not assigned to any part of the respondent’s undertaking as a plumber for a period of twenty years.  In short it was our view that if the applicant were to be treated as a plumber, it had not been established on the evidence before us that he was a plumber assigned to the part of the undertaking which had been transferred.”
16
It appears quite clear to us that, even leaving aside the balance of the Decision, to which we shall return, that was a perfectly proper and appropriate method by which the Tribunal could reach the decision it did.  Even if it could be suggested that the Applicant was in some way employed as a shop steward, which, in our judgment, is not an available way of regarding this employment in that the Appellant cannot possibly be said to be employing the employee as a union official, the Tribunal concluded that he was, in that capacity, not assigned to Contract B or to Contract A and B.  But it is quite plain, in our judgment, that this Applicant was indeed employed as a plumber pursuant to his contract of employment, and he may have been allocated to Contract B in the 1970s, but that from 1979 his employment by the Appellant was, as it was expressed in the course of argument, as a non-practising plumber, or a non-executive plumber, and the question which the Tribunal had to answer was whether his non-performance of his plumbing duties was carried out by him as allocated to Contracts B or to Contracts A and B, the part of the undertaking assigned; while insofar as he had carried out any work as a plumber, it had been only out of hours and pursuant to the rota, and at that time it had been citywide, and thus, insofar as he carried out any work as a plumber, it was also not assigned to the part of the undertaking transferred, but citywide.  
17
In those circumstances, the Tribunal, in our judgment, found as a fact that, neither in his capacity as a non-practising plumber, nor in his capacity as a trade union official, nor as an out-of-hours plumber, was he engaged in activities which allocated him to the part of the undertaking transferred.  There was, therefore, no evidence upon which the Tribunal could have reached any different conclusion from that which it did, save by reference to the generality of Mr Johnson’s evidence, which the Tribunal considered and discarded.  Any suggestion that the Tribunal in some way erred could only be put in those circumstances on the basis of an argument that the Tribunal’s conclusion was perverse.  That is neither argued in the Notice of Appeal nor put forward by Mr Livesey, recognising, as he does, the difficulty which such an argument would involve.  
18
The basis upon which he has sought to argue the appeal is, in effect, threefold.  First, that in some way the Tribunal has failed to take account of an earlier decision of an Employment Tribunal at Birmingham, given in Reasons which were handed down on 27 November 2001, which related to the very out of hours rota to which we have referred, and was a claim under what was then the Contracts of Employment Act.  In that case it was taken as a given that the Applicant, Mr Gaston, who was one of the two applicants in that case, was employed as a plumber, and the claim related to breach of contract and also unlawful deductions from wages.  Mr Livesey has submitted that there was an issue estoppel, arising out of the concession and/or the finding by the Tribunal in that regard, that the Applicant was employed as a plumber.  
19
We do not see that that argument assists Mr Livesey at all.  It was a matter that was mentioned before the Tribunal, and it did not impress them either.  The issue that was resolved, either by concession or finding, in the earlier case did indeed involve a conclusion that he was employed as a plumber, as indeed he was, for the purpose of participation in the overtime out of hours rota, which terminated in 1999.  But that question is plainly a totally different question from that which came before the Tribunal on this occasion, namely whether he was, albeit working, or not working, under a contract of employment as a plumber, assigned to Contract B, being the particular part of the undertaking in March 2001.  
20
There is no estoppel resulting from the earlier proceedings, except as to the nature of his employment under the contract of employment between the years 1975 and 1998.  There is certainly no estoppel so far as concerned the question which was before the Tribunal.  In any event, in our view, this Tribunal did find that he was employed as a plumber, referring, as it did, not only to his contract of employment, but to the absence of specific allocation to a particular part of the Housing Department under the Additional Particulars of Employment, to which we have referred.  Therefore there was no relevant issue, and if there was, this Tribunal did not in some way fail to be estopped by that issue.  In answering the question as the Tribunal did, which we have set out as a simple one, by reference to Botzen, the Tribunal was perfectly entitled to pay no regard to the earlier Tribunal, because it was not in any way treading on its toes, on whatever basis the doctrine of issue estoppel is explained.  
21
The second basis on which Mr Livesey has sought to attack the Tribunal’s conclusion is that it did not, in line with the case of Secretary of State for Education and Employment -v- Bearman [1998] IRLR 431, make sufficient findings of fact for the purpose of its conclusion.  Mr Livesey submits that the Tribunal had a multiple set of questions to answer as to what the contractual document was, how it should be interpreted, what his job was under that contract of employment, whether it changed, if so when and how, and what the nature of the job was at the time of the transfer; and so far as the time of the transfer was concerned, he referred to the case of Celtec Limited -v Astley [2001] IRLR 788, which emphasises that the question fell to be considered as at the time of the transfer.  
22
It is plain that, particularly given the modern, and correct, in our judgment, attitude, towards Tribunal decisions, which have in the past been sometimes overlong, the right course for a Tribunal is to identify the issue or issues to be decided, and then make sufficient findings of fact for the purposes of those issues.  Indeed, as we understand it, that is to form part of the guidance to be issued for Tribunals, at any rate in the draft new rules which are contained in the present Consultation Document.  
23
This Tribunal, in our judgment, did exactly that.  There was no question here of any change in the terms of the contract, and it was common ground that the contract of employment was entered into in 1975, apparently replacing an earlier contractual relationship that went right back to 1969.  The only change at any time was that from 1979 the Appellant did not require the Applicant to carry out work under that contract of employment.  From 1979 his position as a non-practising plumber, at any rate so far as the ordinary working day was concerned, did not change.  The only change at all was that for the period up to 1999 he was working out of hours, citywide, and since 1999 he ceased to work as a plumber at all.  In our judgment the Tribunal made entirely sufficient findings of fact.  
24
The third way in which Mr Livesey sought to attack the Decision was by reference to Celtec Limited -v Astley, and to a more general argument, that the position of the Applicant should be compared with someone who is seconded.  In effect, it should be seen as a situation in which the Applicant, from 1979 onwards, at any rate during working hours, was seconded to the Union, as it might be as if he were seconded to a different master, but remained in the technical employment of the Appellant.  
25
From that point of view, a secondment would be assimilated, in Mr Livesey’s submission, to the position of someone on sick leave, or on a sabbatical, and the person in question would, during the secondment, during the sick leave, or during the sabbatical, nevertheless remain in his contractual relationship with his original employer.  This argument was run by Mr Livesey before the Tribunal, and was dealt with in paragraph 16 of the Decision as follows:

“The first respondent also suggested that the position of CFS was comparable to a secondment situation and that the applicant was on secondment to the CFS role from the position of plumber.  The tribunal could see the logic of that argument, however, if the applicant were to be regarded as on secondment from the position of plumber, he was not on secondment from the position of plumber assigned to Contract B (or to Contracts A and B) for the reasons stated previously in paragraphs 14 and 15.  The case referred to in respect of secondments, Celtec Limited -v Astley, was not of assistance to us with regard to this matter because it concerned the timing of when a transfer takes place, which was not an issue in this case.”

The case the Appellant raised in those circumstances was that if there were a secondment, and a hypothetical situation should be imagined that he was to return to the employment in every sense, where should he be regarded as assigned?  It is clear to us, in the light of the combination of paragraphs 14, 15 and 16 that this Tribunal found as a fact that he did not remain assigned, or in some way hypothetically capable of being re-assigned, to his job as a plumber in Contract B.  
26
One can entirely see that the facts might have been very different.  If, for example, he was off sick for a period, even perhaps a long period, and a transfer took place, it would remain apparent that someone who was a plumber on Contract B, but on extended sick leave, would, albeit that he or she had not worked for that period for the Appellant at all, never mind in Contract B, be that he or she would be regarded, and found as a fact by a Tribunal, nevertheless to have remained assigned to that part of the undertaking.  
27
The same might apply in respect of someone on a sabbatical or an extended holiday.  It might apply in respect of a secondment, but highly improbable in relation to someone who has been absent for twenty-two years; not to speak of a person who, during that time, has in fact done some plumbing work not allocated to the relevant contract, namely citywide, when he worked at all.  It appears to us that the Tribunal did consider the question, and not only considered it correctly in terms of any issue of law, but gave the only possible answer to the question.  
28
Mr Livesey referred, out of all the relatively lengthy reasoning which the Tribunal has given to back up its short answer to the question, to one passage in the Decision in which the Tribunal said:
“With regard to the first respondent’s argument that the tribunal must look at the applicant’s substantive position, which was that of plumber, the tribunal was not of the view that this was a helpful or proper approach to adopt in determining the question of which part of the undertaking the applicant was assigned to.”
We see no ground to criticise that passage at all.  He reads it as a finding, or as a statement that it was not interested in his contract of employment. But the Tribunal was plainly interested in the contract of employment; it recited and referred to it on a number of occasions.  
29
It is true that there was no firm finding, as might have perhaps been expressed, that he was and remained employed as a plumber at all times, but it was as a non-practising plumber, who was not asked to perform any duties at all, except when under the out of hours rota he was given the opportunity of working, and when he did it was citywide; but that on any basis, on the facts as found, his role or position as a non practising plumber was not allocated to the part of the undertaking in question.  That was not set out in one sentence or two sentences by the Tribunal, but it is, in our judgment, all there and all clear and the Tribunal reached the right answer, in answer to the right question.  
30
If, contrary to our finding and our judgment, the Tribunal did not ask itself the right question, or at any rate, did not pose the right tests in the course of asking itself the right question, there was, in any event, only one answer to the question, and the correct question, which the Tribunal did ask itself in paragraph 14; and even if we were going to get near to consideration of remission, there could only be one answer that a Tribunal could give on a remission.  
31
We are entirely satisfied that this Decision of the Tribunal cannot be challenged.  The Appeal is therefore dismissed.  
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