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THE HONOURABLE MRS JUSTICE COX
1. This is an appeal by the Applicant employee from the Preliminary Decision of a London South Employment Tribunal, promulgated on 3rd November 2003, that they did not have jurisdiction to consider the Applicant's complaint of unfair dismissal on the ground that he had not presented it within the prescribed three-month time limit. The appeal raises, apparently for the first time in this Appeal Tribunal, the question of compliance with time limits for presentation of unfair dismissal complaints and reasonable practicability in the context of on​line applications to the Tribunal Service submitted electronically via the Internet.

2. The relevant background is as follows. The Applicant commenced employment with the Respondents' predecessors, the London Borough Grant Unit in August 1995. The Unit transferred their undertaking to the Respondents in 2000. On 7th March 2003 the Applicant was given notice of termination of his employment, due to redundancy, and it was common ground between the parties that the effective date of termination of his contract of employment was 25th April 2003. As the Tribunal record in paragraph 2 of their Reasons it was also agreed between -the parties that his subsequent complaint of unfair dismissal, completed using the on-line application form and submitted electronically, was not "presented to the Tribunal" as required by the relevant legislation until 25th July 2003, so that it was presented one day out of time.
3. A preliminary hearing was therefore held on 8th October 2003 in order to determine 
jurisdiction. The Applicant appeared in person on that occasion. He gave evidence and provided a number of documents, which were all considered by the Tribunal. His case was that it had not been "reasonably practicable" for him to present his Originating Application within the prescribed time limit and that he had presented it within a reasonable time thereafter.

The Facts
4. The Tribunal's findings of fact are set out at paragraphs 4-12 of their Reasons and they are not in dispute. In view of their importance in this appeal we shall refer to them in full:


"4.
The Applicant was employed by the Respondent from 14 August 1995 until 25 April 2003, when his employment terminated by reason of redundancy. The Applicant had been employed as principal learning and development manager.


5.
The Applicant had received advice from his trade union, and was aware of the three month time limit for the presentation of a complaint of unfair dismissal. The union advised him that in order to be presented within the three month time limit, his complaint of unfair dismissal must be presented to the Tribunal no later than 24 July.


6.
The Applicant spent a considerable time considering whether or not he wished to make a complaint of unfair dismissal. He decided that he wished to do so shortly before the expiry of the three month period. He was aware that a complaint to the Employment Tribunal can be presented electronically by e mail through the internet. On 23 July the Applicant looked at the Employment Tribunal service website and read the instructions about submitting an Originating Application electronically via the internet. Those instructions included the following:

'Important:  This form is designed to be submitted 'electronically' via the Internet. You should not send a copy through the post.

Before completing this form on-line you should click here to read the accompanying guidance notes. Once you have read the notes you may find it useful to print a copy and have them to hand when completing the form.

You are reminded that strict time limits apply to the date by which the Tribunal must receive your application and it is your responsibility to ensure receipt within the appropriate time limit. It is not guaranteed that the Tribunal will receive your form on the same day as you submit it and you may wish to consider an alternative method of delivery if your application is time critical.

When you click on the submit button below your completed form will be sent automatically to the appropriate Employment Tribunal office.

Do not send another copy by post.

You should receive a written acknowledgement that your application is being received by the Tribunal within five working days. If you have not received an acknowledgement within this time you should contact the office dealing with your application for confirmation.'


7.
The Applicant decided not to submit his application on 23 July because he wanted to spend-more time drafting the grounds of his complaint.


8.
On the afternoon of 24 July the Applicant completed the Originating Application electronically and clicked the 'submit' button at approximately 4.30 pm. The following message then appeared on his computer screen:-
'Thank you. Receipt of your application will be confirmed by the Tribunal office dealing with your case. If you do not receive an acknowledgement of your submitted application within one working day, please telephone the relevant office.'

The Applicant assumed that his application had been successfully transmitted and received by the Tribunal.


10.
On the afternoon of 25 July the Applicant checked his e-mails. There was no email from the Tribunal acknowledging receipt of his application. At about 3.45 pm he telephoned the London South Tribunal enquiring about the application he believed he had presented the previous day. A clerk of the Tribunals checked the Tribunal's computer system and found no record of the Applicant's Originating Application having been received bye-mail. The clerk informed the Applicant who submitted his Originating Application electronically at approximately 4.20 pm together with the following message:-
'Please find attached my Employment Tribunal application form which I completed and submitted on-line yesterday afternoon at approximately 4.30 pm. I phoned your offices a little while ago this afternoon and was informed that you did not seem to have received it. I was advised to e-mail you my text copy immediately. Could you please advise me of the receipt of this form.'

11.
At 4.23 p.m. the Applicant received the following message from the Employment 
Tribunals at London South:
'

'Subject: Re: ITI. Your e-mail has been received at the London South Employment Tribunals office and is receiving attention.'


12.
The Applicant's complaint of unfair dismissal was presented to the Tribunal electronically on 25 July. The Tribunal never received an Originating Application transmitted on 24 July."

5. The Tribunal then directed themselves as to the relevant provisions of section 111 of the Employment Rights Act 1996 and referred to the case of Peters v. Sat Katar Co. Limited [2003] IRLR 574, to which their attention was drawn by the Applicant. As they record, at paragraph 13, it was the Applicant's case before them that it was reasonable for him to conclude that he had presented his Originating Application electronically on 24th July and that it had therefore not been reasonably practicable for him to present it within the three-month time limit.

6. The Tribunal decided that the correct approach, when considering the presentation of a complaint submitted electronically, was to adapt the principles that apply to the presentation of an application in the post. Before us the parties made no criticism of that approach. The Tribunal also accepted that, having received the message saying "Thank you", the Applicant genuinely believed that he had successfully submitted his application electronically. However, they held that the complaint he submitted on the afternoon of 24th July was not in fact received by the Tribunal at any time on that date (and in fact never has been received) and no challenge is made to that finding in this appeal.

7. The Tribunal set o11t their conclusions at paragraphs 17-21 as follows:

"17
...The Applicant submitted that the electronic acknowledgement led him to conclude that his application had been received by the Tribunal. However, the message that the Applicant received on clicking the submit button does not confirm that the application has been received. The message says 'receipt of your application will be confirmed by the Tribunal office dealing with your case.' In our view that sentence cannot reasonably be taken to mean that the application has been received. That is reinforced by the following sentence:​

'If you do not receive an acknowledgement of your submitted application within one working day, please telephone the relevant office.'

That sentence contemplates that it may be at least one working day before receipt is acknowledged.

18.
Furthermore, we had regard to the statement in the guidance notes that:

'It is not guaranteed that the Tribunal will receive your form on the same day as you submit it and you may wish to consider an alternative method of delivery if your application is time critical.'

19.
The Tribunal concluded that in the light of that information it was not reasonable of the Applicant to expect that his application would be received by the Tribunal on 24 July.

20.
As the Applicant knew that 24 July was the last date for presentation of his complaint he could have telephoned the Tribunal shortly after 4.30 p.m. to check if the application had been received electronically. Had he done so he would have been informed that it had not been received and he could have attempted to transmit it again, or alternatively he would have been on notice that he needed to present the application in some other way, for example by fax or by hand.

21.
We concluded that as the Applicant did not have a reasonable expectation that his complaint would be presented electronically on 24 July, we were not persuaded that it was not reasonably practicable of the Applicant to present his complaint within the three month time limit. The Tribunal therefore concluded that a Tribunal does not have jurisdiction to consider the Applicant's complaint of unfair dismissal."

Thus the Tribunal found against the Applicant on the issue of reasonable practicability and did not need to consider what would constitute a reasonable period of extension beyond the three-month period.

The Law

8. The relevant statutory provisions, namely those contained in section 111 of the 1996 Act, state as follows:

"111
Complaints to employment tribunal

(1)
A complaint may be presented to an employment tribunal against an employer by any person that he was unfairly dismissed by the employer.

(2)
An employment tribunal shall not consider a complaint under this section unless it is presented to the tribunal -

(a) before the end of the period of three months beginning with the effective date of termination, or

(b) within such further period as the tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of three months”

9. The general principles which apply in this area are now well established, following a great deal of litigation over the years. Firstly, pursuant to section 111(2) an Applicant must show that it was not reasonably practicable to present his complaint in time and the burden of proof on that issue rests firmly on the Applicant; see Porter v. Bandridge Limited [1978] IRLR 272, where the Court of Appeal held that the legislative provisions (then contained in the same terms in the Trade Union and Labour Relations Act 1974) imposed a duty on an applicant to show precisely why he did not present his complaint in time and that it was not reasonably practicable for him to do so.

10. Secondly, the question of what is or is not reasonably practicable is essentially a question of fact for the Tribunal to decide on the evidence placed before them and the Appellate Courts will therefore be slow to interfere with the Tribunal's decision; see Palmer and Saunders v. South end on Sea Borough Council [1984] IRLR 119.

11. Thirdly, after a great deal of case law considering the test to be applied when deteffi1ining reasonable practicability it is recognised that the leading authority on the subject is the decision of the Court of Appeal in the Palmer case. The Court in that case carried out a comprehensive review of all the authorities and at paragraph 34 May LJ, giving the judgment of the Court, said as follows:

"In the end, most of the decided cases have been decisions on their own particular facts and must be regarded as such. However we think that one can say that to construe the words 'reasonably practicable' as the equivalent of 'reasonable' is to take a view too favourable to the employee. On the other hand 'reasonably practicable' means more than merely what is reasonably capable physically of being done -different, for instance, from its construction in the context of the legislation relating to factories: compare Marshal v Gotham (1954) AC 360. In the context in which the words are used in the 1978 Consolidation Act, however ineptly as we think, they mean something between these two. Perhaps to read the word 'practicable' as the equivalent of 'feasible' as Sir John Brightman did in Singh's case and to ask colloquially and untrammelled by too much legal logic -'was it reasonably feasible to present the complaint to the Industrial Tribunal within the relevant three months?' -is the best approach to the correct application of the relevant subsection."

12. In 1999, in the case of Schulz v. Esso Petroleum Limited [1999] IRLR 488, the Court of Appeal also observed that, when considering whether or not a particular step is reasonably practicable, the Employment Tribunal must consider that question against the background of all the surrounding circumstances and the aim to be achieved, which is what the quality of reasonableness requires. The factors to be taken into account by Tribunals in deciding this issue are therefore, of necessity, unlimited because they will inevitably depend on the circumstances which arise in any particular case. Lord Justice May in Palmer suggested a number of factors drawn from the authorities which would be relevant.  These included, for example, identifying the substantial cause of the Applicant's failure to comply with the time limit; whether there was any physical impediment preventing compliance, such as illness or a postal strike; whether, and if so when, the Applicant knew of his rights; whether he had been advised by anyone and if so the nature of any advice given; and whether there was any substantial fault on the part of the Applicant or his advisers which led to the failure to present the complaint in time.  The Palmer decision also emphasises the objective nature of the investigation by the Tribunal, the majority of the Court of Appeal expressly approving the Tribunal's finding on the facts of that case that the Applicant ought to have known of his right to claim even though he did not in fact know of it.
13. The Tribunal in the present case decided, understandably, to approach the matter on the basis of the principles which have been held to apply to the presentation of an application through the ordinary postal system, although the nature of on-line app1ications means obviously that some of these principles can have no direct application. The case law in this area shows that, where the failure to present a complaint in time has been caused by a delay in the postal service, Tribunals have previously granted an extension of time.  See, for example, the case of Dedman v. British Building and Engineering Appliances Limited [1973] IRLR 379. Subsequently however more recent authorities established that, before applying the escape clause in such a case in favour of an Applicant, Tribunals should be satisfied as to the precise date and time when the application was posted and that there was a "reasonable expectation" on the part of the Applicant that it would be delivered to the relevant Tribunal within the prescribed time. See, for example, Beanstalk Shelving Limited v. Horn [1980] ICR 273 EAT. 

14. The recognised modem authority in relation to postal delays is now the decision of the Court of Appeal in Consignia Plc v. Sealy [2002] IRLR 624. In his judgment, with which Latham and Brooke LJJ agreed, Hart J, reviewing the authorities, identified three main propositions:

"... first, that 'where a claimant does an act within the period prescribed, which in the ordinary event would result in the complaint being made within the specified period, and that is prevented from having its normal and expected result by some unforeseen circumstance' the escape clause is available ...secondly that, if that condition is satisfied, it does not matter why the applicant has waited until the last moment; and, thirdly, that the question whether the condition has been satisfied is a question of fact, to be determined by the tribunal on the evidence before it."

Rejecting the Appellant's submission that the second proposition was wrong and that Tribunals should take into account the fact of and reasons for the Applicant delaying until the very end of the three-month period, he said at paragraphs 20 -21:
"In my judgment, however, the second proposition follows from the first: the effect of the first proposition is that a complainant is entitled to rely on the ordinary course of post. If that is correct, there is no reason to penalise a complainant who has so relied for not having tried to present his complaint at some earlier point in the three-month period. ...

There seems to me no reason to disturb the long-standing line of authority in support of the first proposition (no controversy exists as to the third)."

15. In his judgment, with which the other members of the Court agreed, Lord Justice Brooke referred to the "clear set of principles" governing the service of documents by post which had been introduced into the conduct of civil litigation by CPR Part 6. He commented n the desirability, if there is to be a unified Tribunal service, of a unified regime for the service f documents of the same clarity as that which is now available to the Courts. Until such a regime is introduced he gave the following helpful guidance to Employment Tribunals, at paragraphs 31 and 32:

"(1)

Section 111(2) of the Employment Rights Act 1996 speaks of .presenting' a complaint to a tribunal.  It is now well established that a complaint is 'presented' when it arrives at the Central Office of employment tribunals or an Office of the tribunals ('the Office').

(2)

If a complainant or his/her agent proves that it was impossible to present a complaint in this way before the end of the time prescribed by s.I11 (2) (a) -for example because the Office was found to be locked at a weekend and it did not have a: letter-box -then it will be possible to argue that it was not reasonably practicable for the complaint to be presented within the prescribed period.

(3)

If a complainant chooses to present a complaint by sending it by post, presentation will be assumed to have been effected, unless the contrary is proved, at the time when the letter would be delivered in the ordinary course of post (see, by analogy, s7 of the Interpretation Act 1978).

(4)

If the letter is sent by first class post, it is now legitimate to adapt the approach contained in CPR 6.7 and conclude that in the ordinary course of post it will be delivered on the second day after it was posted (excluding Sundays, Bank Holidays, Christmas Day and Good Friday, being days when post is not normally delivered).

(5)

If the letter does not arrive at the time when it would be expected to arrive in the ordinary course of post, but is unexpectedly delayed, a tribunal may conclude that it was not reasonably practicable for the complaint to be presented within the prescribed period.

(6)

If a form is date-stamped on a Monday by a Tribunal Office so as to be outside a three-month period which ends on the Saturday or Sunday, it will be open to a tribunal to find as a fact that it was posted by first class post not later than the Thursday and arrived on the Saturday alternatively to extend time as a matter of discretion if satisfied that the letter was first posted by first class post not later than the Thursday.

(7)

This regime does not allow for any unusual subjective expectation, whether based on inside knowledge of the postal system or on lay experience of what happens in practice, to the effect that a letter posted by first class post may arrive earlier than the second day (excluding Sundays etc: see (4) above) after it is posted. The 'normal and expected' result of posting a letter must be objectively, not subjectively, assessed and it is that the letter will arrive at its destination in the ordinary course of post. As the present case shows, a complainant knows that he/she is taking a risk if the complaint is posted by first class post on the day before the guillotine falls, and it would be absurd to hold that it was not reasonably practicable for it to be presented in time if it arrives in the ordinary course of post on the second day after it was posted. Nothing unexpected will have occurred. The post will have taken its usual course.

32

For the avoidance of doubt, the strict litigation rule in Godwin v Swindon BC does not apply in employment tribunal cases. If in such a case a complainant takes a chance and the letter containing the complaint happens to arrive at the Office on the day after it was posted and therefore within the permitted three-month period, it will have been presented in time."

16. On occasions the Courts have also considered reasonable practicability in cases where the Originating Application was posted well within the required time limit but was lost in the post or, for some other reason, was not received at all by the Tribunal and the time limit then expired before steps were taken by solicitors, on the applicant's behalf, to check whether the application had been received and the matter came to light. In Capital Foods Retail Limited v. Corrigan [1993] IRLR 430, where the application was posted by the applicant's solicitors five weeks before the expiry of the time limit but no query was raised by them until three months after expiry, the EAT overturned the Tribunal's decision that the complaint was not time barred. They held, consistently with the "reasonable feasibility" test in Palmer, that the unexplained failure of the application to reach the Tribunals Central Office was not sufficient to satisfy the reasonable practicability test unless the applicant or her advisers had taken all the steps they should reasonably have taken in the circumstances to see that the application was timeously presented. On the facts the solicitors were found simply to have relied on the assumption that the application had arrived and to have failed to take reasonable steps in accordance with ordinary and prudent practice to check that it had.

17. On similar facts in the case of Camden and Islington Community Services NHS Trust v. Kennedy [1996] JRLR 381, the EAT again allowed an employer's appeal from the Tribunal's decision that it had not been reasonably practicable for the application to be presented in time. They held that a solicitor must be expected to be well aware of:

"... the cardinal importance of establishing at, or very close to, the time by which it should have been acknowledged that an application he has made has been received by the Central Office of Industrial Tribunals."

They reiterated a little later that:

"A competent solicitor practising in this field must be taken to appreciate the vital importance of complying with time limits strictly and having in place a system designed to ensure that 
such limits are complied with at the time when they are supposed to be being complied with."

18. A different result was arrived at in an unreported EAT decision, dated 13th November 1998, in Cwmorthin Slate 
1994 Co: Limited v. Davis, where the fact that the applicant was a litigant in person was held to be a material factor, allowing the Tribunal properly to distinguish the approach in the Capital Foods case. Where such an applicant had completed his application in good time and given it to someone at the Job Centre, who had both provided. him with the form and undertaken to post it to the Tribunal, it was held by the Tribunal (and approved in the EAT) not to be unreasonable for him to assume that his application had been sent and received and that matters were proceeding, even though in fact it had never arrived.
19. In another, more recent unreported decision of this Appeal Tribunal dated 22nd February 2002 in Grossman v. Barnet Health Care the EAT agreed with this approach, observing at paragraph 12:

"... there is on the authorities, a world of difference between a case in which an Applicant acting in person submits an application in good time so that in the normal course of post it would be received in time and has no alarm bells sounding when the Tribunal takes several weeks (as in this case) to acknowledge receipt of the application, and on the other hand, the circumstances which pertain where the Applicant is acting through a firm of solicitors, whose professional duty encompasses having in place systems which will alert them when applications sent in good time are not acknowledged as having been received in what they will know to be the normal course of business.

It seems to us that a person acting without the benefit of legal advice is entitled to assume that a document will arrive in the normal course of post and is entitled to assume that it will be dealt with in the course of its business by the Employment Tribunal in a reasonably timeous way. It is not incumbent on an Applicant to contact the Tribunal office within, in this case, a period of a few days if she has not yet received an acknowledgement that the document has arrived. It seems to us that that would be a quite unreasonable imposition to require of applicants in person."

20. Finally, in Peters v. Sat Katar Co. Limited [2003] IRLR 574, to which authority the Tribunal in the present case was referred, the Court of Appeal allowed an appeal from the EAT's Decision that, without good reason, a notice of appeal had not been presented within the time limit and that the appeal should not proceed. The Appellant had posted the Notice well within the 42-day deadline and, 10 days after that deadline had expired, having received no response, had telephoned to enquire about the position and discovered that it had not been received. She sought an extension of time for a new Notice and blamed the postal service for failing to deliver in time.  Giving the judgment of the Court Peter Gibson LJ said, at paragraphs 13-15:

"13

The authorities show that a highly relevant factor to ,be taken into account by the Appeal Tribunal is whether the applicant acted reasonably in the steps he or she took to institute the appeal within the time limit. By rule 35

(1) of the Rules, any notice or other document required to be served on, or delivered to the Appeal Tribunal may be sent by post. Moreover, by rule 35(3) (which substantially follows s.7 of the 1978 Act):

'Every document served by post shall be assumed, in the absence of evidence to the contrary, to have been delivered in the normal course of post.'

By reference to CPR 6.7 a letter sent by first-class post would be delivered in the normal course of post on the second day after posting, and that is a relevant matter to be taken into account by appeal tribunals (see Sealy v Consignia [2002] IRLR 624 at pp.628-629). On the face of it, therefore, in posting the notice of appeal well before the expiry of the time limit and in assuming that it would have been received by the Appeal Tribunal in time, Ms Peters was acting entirely reasonably.

14

If circumstances existed which showed that she knew, or ought to have known, that she should have sought confirmation from the Appeal Tribunal of the receipt of the notice of appeal before she made such enquiry, then that would be a very relevant consideration. If, for example, she was herself, or was taking the advice of, a solicitor who might be expected to have knowledge of the practice of the Appeal Tribunal and to have a system of checking whether communications sent by post were received, then it would be open to argument whether she acted reasonably in allowing nearly four weeks after posting the notice of appeal to go by before getting in touch with the Appeal Tribunal. The Appeal Tribunal in Capital Foods Retail Ltd v Corrigan [1993] IRLR 430 found fault with an applicant whose solicitors had posted an originating application to the tribunal within five weeks of the expiry of the three-month period for an application but who allowed more than seven weeks to pass after the period had expired before the solicitors found out that the application had not been received. The Appeal Tribunal held that the solicitors had failed to take such steps as were reasonable in the circumstances. That was followed by the Appeal Tribunal in Camden & Islington Community NHS Trust v Kennedy [1996] IRLR 381, in which an applicant's solicitor had posted an originating application to a tribunal eight days before time expired, had expected to receive an acknowledgment by about three weeks later but had then done nothing for a further three weeks after that expected date of receipt of an acknowledgment. The Appeal Tribunal held that for a solicitor to act reasonably, there had to be a system in place for checking whether a reply to a letter sent by post had been received.

15

But it does not follow that a litigant in person like Ms Peters, with no experience of the Appeal Tribunal and with no knowledge of the practice of the Appeal Tribunal, should be expected to have a similar system or practice. If that were to be expected of a litigant, then, in my judgment, some communication from the tribunal or Appeal Tribunal alerting him or her to the need to make such a check should be shown to have been received by the litigant. As the Registrar pointed" out, information was given to Ms Peters about appealing, but we are told that it did not include any advice that if the notice of appeal was sent by post and if no acknowledgment was received from the Appeal Tribunal within some specified time thereafter, the litigant should check with the Appeal Tribunal. These days the court services are expected to be helpful to litigants, and this is particularly so in proceedings before employment tribunals where many litigants have no professional representation. "

Whilst the. dicta in this case, emphasising the need for a less stringent approach to an applicant in person, apply equally to the presentation of an application to an Employment Tribunal it should be remembered that Peters concerned the lodging of a notice of appeal, where the test is not one of reasonable practicability or reasonable feasibility but, as was indicated in paragraph 13, whether the Appellant could be regarded as having acted reasonably.
The Electronic Application Process

21. With these principles in mind we turn therefore to consider the on-line application process. The Tribunal referred at paragraph 6 of their Reasons to some of the instructions contained on the Tribunal Service website and it was agreed the Applicant had read the instructions before submitting his form. In view of the submissions made to us and the issues to be determined in this appeal we shall refer more fully to the instructions given to an applicant, so far as they are material, together with a description of the process which, as we understand it is currently in existence. After entering the website and following the links to apply on-line an applicant arrives at the ITl Application Form. At the beginning of the form there appear the following words:
"IMPORTANT: This form is designed to be submitted 'electronically' via the Internet. You should not send a copy through the post.

Before completing this form on-line you should click here to read the accompanying guidance notes. Once you have read the notes you may find it useful to print a copy and have them to hand when completing the form.

You are reminded that strict time limits apply to the date by which the Tribunal must receive your application and it is your responsibility to ensure receipt within the appropriate time limit. It is not guaranteed that the Tribunal will receive your form on the same day as you submit it and you may wish to consider an alternative method of delivery if your application is time critical."

At the end of the form, after all the "boxes" to be completed, there are the following instructions:

"Please ensure that the information you have provided is accurate before you click the 'submit' button at the end of this form. 

You are advised to keep a copy of this document for your own records.

When you click on the submit button below your completed form will be sent automatically to the appropriate Employment Tribunal Office.
.

Do not send another copy by post.

You should receive a written acknowledgment that your application has been received by the Tribunal within 5 working days. If you have not received an acknowledgment within this time, you should contact the office dealing with your application for confirmation."

22. There is no dispute that the Applicant also went to and read the accompanying guidance notes referred to at the start of the form. So far as is relevant these include the following:

"TIME LIMITS

Most complaints to Employment Tribunals involve very strict time limits for submitting an application.

...you can apply on-line by accessing the Employment Tribunals' website at www.emplovmenttribunals.gov.uk.

How to apply on-line

If you wish to apply on-line you can do so by completing the application form on the Booklets and Forms page.

Once you have submitted your completed form it will be sent automatically to the relevant tribunal office which will deal with your case. You should keep a copy of the completed form for your records. There is no need to send a duplicate by post or to send other documents at this stage.

Important: You should be aware that it is your responsibility to ensure that the tribunal office receives your application within the relevant time limit. Applications sent bye-mail are not guaranteed to reach their destination within the usual, or expected, time period for the despatch and receipt of e-mail communications."

23. When the form has been completed the Applicant submits it by clicking the "submit button". It was common ground before us, though we recognise that this may not be understood by everyone using the system, that the forfi1 then goes to a centralised computer system and that an automatic response is generated and sent to the sender, appearing on his or her computer screen. This is the "message" referred to by the Tribunal at paragraph 8 of their Reasons. The contents and interpretation of this automatic response became the central focus of this appeal. The Applicant received and read it as soon as he had clicked on the submit button on 24th July at approximately 4.30 p.m.
24. Headed "Application to an Employment Tribunal, England and Wales" the message reads as follows:

"Thank you. Receipt of your application will be confirmed by the Tribunal office dealing with your case. If you do not receive an acknowledgement of your submitted application within one working day, please telephone the relevant office.

Please click here to complete another application.

Please click here to return to the Employment Tribunal Homepage."

25. It appears that normally, once submitted and within 24 hours, the form will then be automatically allocated and sent electronically, via the postcode details provided, to the appropriate Tribunal office and an acknowledgment will be sent on-line to the sender. As can be seen the sender is advised to telephone the relevant office within one working day of submission if the acknowledgement is not received. This is a shorter time than the five working days referred to on the application form itself in relation to "written acknowledgements".

26. Having regard to this process and to the authorities to which we have already referred, it seems to us that the principles applied by Tribunals when considering reasonable practicability require only slight adjustment in the context of on-line applications generally and should be as follows:

i.
The burden of proof is on the Applicant to show, if the app1ication has not been presented in time, that it was not reasonably practicable to present the complaint in time; and deciding what is or is not reasonably practicable in this context remains essential1y a question of fact for the Tribunal to determine on the evidence placed before them.

ii.
The test to be applied is whether the applicant has proved on the balance of probabilities that it was not reasonably feasible to present the application in time, having regard to al1 the surrounding circumstances and relevant factors, including, but not restricted to, those listed by the Court of Appeal in ~; these include, for example, whether there was any substantial fault on the part of the Applicant or his advisers which led to the failure to present the complaint in time, the nature of any advice given to the Applicant and the substantial cause of the Applicant's failure to comply with the time limit.

iii.
Tribunals should be satisfied on evidence as to the precise date and time of electronic submission and
satisfied that there was in the circumstances a "reasonable]e expectation" on the part of the Applicant or those advising him/her that the application would arrive at the Tribunal within the time limits.

iv.
In relation to what is a reasonable expectation in this context there is of course no directly applicable "ordinary course of post" principle. We consider that an application submitted electronically would usually, and reasonably, be expected to be received by the Tribunal on the same day that it is sent, the speedy and often instantaneous nature of such transmissions being its principal benefit. However, we are all of the view that something more is required of applicants in these circumstances. The guidance notes and the information on the application form itself]f both point out expressly to applicants that there is no guarantee that same day delivery via electronic transmission will occur. The facts of this case demonstrate clearly the validity of that warning and the fact that there will be an occasional system failure. On-line applicants and their advisers should therefore, in the normal course of events and unless special circumstances are present, be expected to read the information contained in the form and notes and also in any acknowledgment message after submission, to consider an alternative method of delivery if the application is "time-critical", as advised, and to contact the relevant office within the time advised if no acknowledgement has been received. However, it is also important that all the information given to on-line applicants is c]ear and unambiguous in this respect.

v..

In considering all the above Tribunals should take into account that litigants in person, of whom there are now many in proceedings before Employment Tribunals, cannot all be expected to understand, to the same extent as legally qualified representatives, Tribunal terminology, practice and procedure or the precise way in which the on-line application process operates once the form is submitted.

The Present Appeal

27. The parties' submissions can be summarised essentially as follows. Mr. Lerner, for the Appellant, acknowledges (a) that this Applicant had had the benefit of advice from his trade union and had been told specifically that his complaint must be presented to the Tribunal no later than 24th July; (b) that he did not in fact submit his application electronically until the very last day, namely 24th July; and (c) that he had read the advice in the guidance notes and on the form to the effect that the time limits were strict, that it was his responsibility to ensure receipt within the time limit and that there was no guarantee that the Tribunal would receive the form on the same day as it was submitted. He contends, however, that the Tribunal's reasoning in paragraphs 17-20 was flawed, for the following reasons. Firstly, they erred in concluding that the automatically generated message, immediately received by the Applicant when he had submitted the form, could not reasonably be taken by him to mean that his application had been received. The wording in this message is confusing and can properly be understood, in particular by a litigant in person, and was so understood by this Applicant as informing him that the form had been received by the Tribunal Service and had therefore been "presented to the Tribunal" within the meaning of section 111 of the 1996 Act. Secondly, the Tribunal erred in concluding that their interpretation of the message was reinforced by the advice given to an applicant to telephone the relevant office within one working day if he did not receive an acknowledgement. This advice was not relevant because acknowledgement of receipt is a different issue from the fact of receipt by the Tribunal and the Tribunal therefore erred in relying upon it as assisting in their interpretation of the message. Thirdly, they erred in relying on the guidance that receipt of the form on the same day as it is submitted could not be guaranteed, given that the Applicant reasonably believed that the form had been received once he had read the message returned saying "thank you". Such guidance would only be relevant if the Tribunal had correctly interpreted the message sent. Fourthly, they erred in taking into account the fact that the Applicant could have telephoned the Tribunal after 4.30 p.m. on the 24th July to check the position. If his submissions as to the Applicant's reasonable understanding of the message he received back are correct, a requirement upon a litigant in person then to follow up that message with a telephone call to check on receipt, even on the last day of the three-month time limit, was too onerous a requirement. The Tribunal failed in any event to take into account at any stage of their reasoning that the Applicant was a litigant in person and therefore unfamiliar with Tribunal terminology, procedures and practices.

28. Resisting the appeal Mr. Wilson, for the Respondents, submits that the Tribunal's findings were all essentially findings of fact with which we should not interfere. Their interpretation of the message sent is correct. Whilst he acknowledged that the message could perhaps be more "happily worded" it can only reasonably be understood as meaning that the central server has acknowledged that an Applicant has pressed the submit button on his computer. To the extent that there is any ambiguity, this meant that the Applicant was under a greater duty to make appropriate checks with the Tribunal on 24th July to ensure that it had been received and the Tribunal were entitled to find as they did at paragraph 20. The reasoning of the Tribunal cannot be criticised. They were entitled to have regard in particular to the advice the Applicant had received from his trade union, his knowledge of the strict time limits, of the fact that it was his responsibility to ensure receipt and the fact that he had left it until the eleventh hour to submit his application, which was manifestly "time critical".

Our Conclusions

29. The on-line application system is a welcome and sensible addition to the Employment Tribunal Service and will increasingly be of real benefit to both Tribunals and parties. The guidance notes and instructions on the application form are generally extremely helpful and informative. In our judgment, however, the crucial issue in this appeal is the Tribunal's interpretation of the automatically generated message at paragraph 17 of their Reasons. We find that we are unable to accept their interpretation as correct. The starting point in our view is that a litigant in person, who has read all the guidance notes and instructions and who then submits his completed form electronically, cannot be expected to know what form of acknowledgement he will receive from the system once the form has been sent. The words "Thank you" are clearly expressing thanks to an applicant for sending the form somewhere. However, applicants cannot all be expected to have the expertise required to understand the finer points of a centralised server system and automatic postcode allocation to the correct Tribunal office. We consider that the message, in its present terms, could reasonably be understood by an applicant, and was understood by this Applicant, to mean that his application had been received at the Tribunal.  The sentence "Receipt of your Application will be confirmed by the Tribunal office dealing with your case" we regard as somewhat ambiguous. It could, in our view, be reasonably understood, in particular by an Applicant in person, as indicating that the application has been received and that confirmation of that fact from the Tribunal office dealing with the case will follow. The following sentence then advises the Applicant to telephone within one working day if he has not received an acknowledgement. The Applicant in this appeal followed that advice.

30. If the Applicant reasonably understood the message in that way, the advice to him to telephone within one working day if no acknowledgement arrives cannot be relied upon as reinforcing the Tribunal's interpretation of the message. Nor can the advice that there is no guarantee that the form will arrive on the same day. In our judgment and for these reasons the Tribunal erred in their interpretation of the message and their reasoning in paragraphs 17-19. Further, if the Applicant reasonably understood the message as indicating that his application had been received and had therefore been presented in time, no criticism can legitimately be made of him for not telephoning the Tribunal after submitting the form at 4.30 p.m. to check that it had, in fact, arrived. We agree with Mr. Lemer's submission that that would be too onerous a burden to impose on applicants, in particular when acting in person.

31. It follows that we find the Tribunal to have erred in law on the facts of this case in its approach to the reasonable practicability test. Had they approached the matter correctly we have no doubt that they would have concluded that it was not reasonably practicable for this Applicant to have submitted his application in time when, as the Tribunal accepted, the Applicant honestly believed that his application had been presented before the three-month time limit expired and was acting in good faith. The substantial cause of the failure was therefore his understanding of the message which was, as we find, reasonable in the circumstances.
32. We also consider that we need not direct that the case should be remitted to a Tribunal to decide the second limb of section 111 (2), namely whether the period after the time limit expired and within which the application was received was reasonable. We consider that we have sufficient information before us to decide that matter ourselves. The application was received the very next day after the Applicant followed the advice given to telephone within one working day if no acknowledgement was received. Both parties are well represented before us and there is no possible prejudice to the Respondents in our deciding this issue today. Nor does Mr. Wilson suggest to the contrary. In our judgment the one day delay was reasonable in all the circumstances. The Tribunal therefore does have jurisdiction to determine this complaint. For these reasons this appeal is allowed and we direct that the Tribunal should proceed to consider the Applicant's complaint of unfair dismissal.

33. We would like, in the circumstances of this case, to make the following general observations in conclusion. Firstly, the problems that arose in this case were undoubtedly contributed to by the lateness of the Applicant's application, which was submitted at approximately 4.30 p.m. on the last day of the three-month time limit. Delay in presenting claims is a frequent occurrence in Employment Tribunals, and occurs for a variety of reasons, but Applicants would be well advised, even when making applications on-line, not to leave matters until such a very late stage, so that problems of the kind that arose here can be avoided.
34. Secondly, we consider that it would be advisable for those responsible for the wording of the on-line information provided for applicants, to consider amending the wording of the automatically generated message sent after submission, so as to remove the ambiguity we have identified. On-line applicants should be told in plain language that at this stage their application is merely being held in a central system and cannot be taken as having been formally received by the Tribunal, for the purposes of relevant time limits, until receipt has been confirmed by the Tribunal office dealing with the case. This information might also usefully be included in the guidance notes and the information set out on the form itself. It would also seem sensible to remove what might be seen as an inconsistency in the information given as to the time when an applicant should contact the Tribunal office if no acknowledgement has been received (currently expressed as after one working day on the message sent following submission of the form but after five days on the form itself).
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