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THE HONOURABLE MRS JUSTICE COX
1. This is an appeal by the National Union of Mineworkers (the Appellants) from a Decision of the Sheffield Employment Tribunal promulgated on 22 March 2004, upholding the Applicant’s complaint of unfair dismissal.  The Applicant, David Murdoch, was employed by the Appellants as an Area Official.  He had been elected to the Regional Committee of the Colliery Officials and Staffs Association (COSA) in 1977, and in 1985 he was elected unopposed to the position of Area Agent of the NUM for the COSA area. COSA represents all clerical and industrial staff and is classified as an area of the NUM.  On 18 September 2001 the Appellants’ National Discipline Committee (NDC) found a complaint against the Applicant proved, in that his actions were found to be in breach of the Appellants’ Rulebook.  They directed that the Applicant should be expelled from the Union and disqualified from holding any further office in the Union.  His appeal to the Appellants’ National Appeals Committee (NAC) was subsequently rejected.
2. The Tribunal found that the Applicant was dismissed from his employment, that the effective date of termination was 21 November 2001 and that they had jurisdiction to determine his complaint of unfair dismissal, lodged at the Tribunal on 13 February 2002.  In relation to the alleged unfairness of his dismissal the Tribunal found that the dismissal was unfair; but only in so far as the Appellants exercised their discretion to proceed with the disciplinary hearing on 18 September in the absence of the Applicant on the grounds of his ill health.  
3. The Appellants appeal against both limbs of the Tribunal’s Decision.  They contend, principally, that the Tribunal misdirected themselves as to the effective date of termination of the Applicant’s contract; and that they erred in concluding that they had jurisdiction to determine the claim.  Further they allege, if there was jurisdiction, that the Tribunal erred in determining that the dismissal was unfair on the basis of a procedural ground, which they regarded as vitiating only the first NDC disciplinary hearing and not the subsequent appeal hearing before the NAC.  
4. The Appellants were represented before us by Brian Langstaff QC and Damian Brown, who had both appeared in the Tribunal below.  The Applicant was also legally represented below, but his solicitors notified the EAT that they were not instructed to lodge an Answer to the Appellants’ Notice of Appeal or to represent him at the hearing.  No oral or written communication has ever been received from the Applicant himself, who was notified in the usual way as to the date and time of hearing of this appeal.  On the morning of the hearing the Applicant did not appear.  He was however contacted on the telephone, through the assistance of the EAT staff, and indicated that he knew of the date but was not intending to attend the hearing.  In these circumstances we proceeded to hear the appeal in the Applicant’s absence.  
5. The Background
The Applicant’s Originating Application had raised a substantial number of complaints, in addition to that on which he ultimately succeeded before the Tribunal.  His principal complaint was that his dismissal was automatically unfair, pursuant to section 152 of the Trade Union and Labour Relations (Consolidation) Act 1992, because the real reason for his dismissal was non-membership of the NUM, having been expelled from membership by the Appellants.  Alternatively he complained that his dismissal was substantively unfair, pursuant to section 98 of the Employment Rights Act 1996, on the grounds that the contractual requirement that he be a member of the NUM was contrary to public policy and unenforceable; that the Appellants engineered the expulsion of the Applicant to punish him for taking legal proceedings against them for unpaid salary; and that allegations of misconduct against him for which he was disciplined by the Appellants in September 2001 were extremely stale and had been left in abeyance between March 1998 and September 2000.  He also complained that the disciplinary proceedings were conducted in a procedurally unfair manner, in that the disciplinary hearing and the appeal hearing were held in his absence, despite the fact that he had supplied evidence of his ill health and had offered to undergo a further medical examination by a doctor nominated by the Appellants.  Further, he alleged that many of the documents presented at the disciplinary hearing had not been disclosed to him and that the evidence of five witnesses, received at the appeal hearing, had also not been disclosed.  The Applicant also complained of breach of contract by the Appellants and alleged that they had made unlawful deductions from wages in relation to holiday pay.
6. The Appellants resisted all the allegations and, in addition, maintained that the effective date of termination was 18 September 2001, that being the date when the allegations were found proved at the disciplinary hearing and the Applicant was expelled from membership of the Union.  They contended that his Origination Application was presented out of time and that the Tribunal therefore had no jurisdiction to determine his complaint.  They also contended that the real reason for the dismissal was conduct; and that the dismissal was fair both substantively and procedurally.
7. As the Tribunal’s lengthy Decision makes clear, this case went part-heard over a regrettably lengthy period of time, beginning in November 2002 and not concluding until 27 January 2004.  During this period the Tribunal made various Orders for Directions, one of which was unsuccessfully appealed to the EAT.  The Applicant changed his solicitors after the first day of the hearing, which created additional problems and resulted in disputed applications to amend his complaint, in applications for wasted costs and in the Tribunal having before them a “considerable and … ever changing collection of documents”.  None of the lengthy procedural history is relevant, however, to the discrete issues arising for consideration in this appeal.  The holiday pay complaint was adjourned and we are not concerned with that matter.  On the main issues the Tribunal rejected the Applicant’s complaint under section 152 of the 1992 Act and rejected the allegation that the Applicant was dismissed as a result of a personal vendetta against him.  They found that the principal reason for the dismissal was conduct; and they rejected the Applicant’s allegations of substantive unfairness.  Further, the Applicant succeeded on only one aspect of the alleged procedural unfairness, relating to his absence from the disciplinary hearing on grounds of ill health.

8. The Relevant Facts
The facts relevant to the issues raised in this appeal are therefore these. The Applicant’s contract of employment dated 1 September 1986 provided, amongst other things, that it was an express condition of his employment that he belonged to the Nation Union of Mineworkers.  Clause 9 of the contract provided: 

“It is a specific condition of your service that you belong to the National Union of Mineworkers, by which you shall be entitled to all the normal benefits of membership …”

The Tribunal found that the NUM Rulebook was incorporated into the contract of employment.  Rule 19 provided for the Election and Removal of Area Officials/Area Agents.  Rule 19.E provided:

“If an Area Official/Agent is expelled or suspended from membership of the Union or is removed from office by the National Disciplinary Committee he/she will cease to hold the office of Area Official/Agent.”

We accept Mr Langstaff’s submission that this Rule contemplates that the NDC will determine the employment of an Area Official or Agent and that her/his employment will terminate forthwith upon the Official’s expulsion, suspension or removal from office.

9. Rule 29 deals with the Disciplinary Procedure.  After setting out the procedure to be followed by the NDC, and provisions relating to the conduct of disciplinary hearings to determine whether a complaint is proved, Rule 29 provides at 29.K, so far as is relevant, as follows:
“The National Disciplinary Committee at the conclusion of the above procedure may impose such of the following penalties as it considers appropriate to the complaint which has been proved:

i.
Expulsion from the Union;

ii.
Suspension from membership of the Union;

iii.
Suspension of a Branch or Area;

iv.
Dissolution of a Branch or Area;

v.
Removal from any office held in the Union;

vi.
Disqualification from holding office, or any specified office or offices in the Union;

vii.
Caution …”

Rule 29.N provides:
“Any party to a disciplinary complaint who is dissatisfied with the Decision of the National Disciplinary Committee shall have a right of appeal to the National Appeals Committee.”

Rules 29.O to 29.U then make detailed provision for the procedure and conduct of appeals to the NAC.  Rule 29 therefore provides for a two-stage process, a first hearing before the NDC and an appeal to the NAC.  There is no provision in the Rules, that, pending any appeal to the NAC, the original NDC decision is altered or stayed in any way.  
10. The Applicant’s duties included offering advice to COSA members on any matters relating to employment, assisting with compensation in benefit tribunal claims and supporting members who were in dispute with their employer, where the Branch Official had been unable to assist.  From the late 1990s onwards serious issues arose concerning the Applicant’s involvement in the establishment and activities of a voluntary organisation known as Yorkshire Compensation Recovery Services (YCRS); and whether the Applicant had lied to senior NUM officials about these matters.  On 1 February 2001 Arthur Scargill, the President of the NUM, wrote to the Applicant putting a number of allegations to him about his involvement with YCRS, and inviting him to attend a meeting on 12 February to assist with an investigation into the allegations.  He warned the Applicant that, subject to the outcome of the investigation, the matter might be referred to the NDC.  The Applicant did not reply to the letter and did not attend this meeting.  In addition, on 1 February 2001 the Applicant was signed off as unfit for work.  He submitted a note from his GP referring to “stress” and, although he was due to return to work on 2 May, in fact he never did return to work for the Appellants after 1 February 2001.  
11. On 8 March 2001 the Appellants’ National Executive Committee decided that an official complaint should be pursued against the Applicant for conduct detrimental to the interests of the Union, in breach of Rule 29.D(vii).  On 26 March the NDC Secretary wrote to the Applicant informing him of the Executive Committee’s view and inviting him to attend a meeting of the NDC on 8 May 2001.  Subsequently an adjournment was requested by the Applicant on the grounds of his ill health, the GP’s medical certificated dated 27 April stating that the Applicant was unfit for work on grounds of stress for 13 weeks and that he was unfit to attend the hearing before the NDC on 8 May.  This request was granted and the Applicant was invited to attend a medical examination by an independent doctor, to ascertain when he would be fit to attend.  The Tribunal found that, while the Applicant’s then solicitor had by letter dated 30 May consented to an independent medical examination, the signed authority necessary to permit the medical examination to proceed and for the doctor to report, although signed by the Applicant on 19 July and returned on 13 August 2001 was in fact never received by the Appellants’ solicitors until it came to light in the course of the Tribunal hearing.  Meanwhile the Appellants proceeded to organise the meeting of the NDC.

12. On 18 July 2001 the Applicant was signed off work for a further 13 weeks, again on grounds of stress and anxiety; but on 19 July the Tribunal found that he attended the County Court and gave evidence in his action against the Appellants for recovery of unpaid wages.  They found that the Applicant had “clearly made a priority of the County Court claim” and that, in respect of the disciplinary matter, “… he was not as co-operative as he might have been and this did cause delay”.  On 10 August the disciplinary hearing before the NDC was fixed to take place on 18 September 2001 and the Applicant was informed of this.  The Tribunal were satisfied that the Applicant had prior notice of the hearing and that, before the hearing, he was supplied with the statement of case and with all the documents which formed the substance of the case relied on by the Appellants.  
13. By letter dated 13 September the Applicant requested a further adjournment on the grounds that he was too unwell to attend; and on 14 September he submitted another sickness certificate, signed by a different GP in the Practice, stating that the Applicant would not be able to attend the disciplinary hearing on 18 September due to “stress”.  These materials were not placed before the NDC when it sat on 18 September and the Tribunal stated that they viewed this as “a grave error”.  When the Committee sat it was presented with an oral application from Mr Hollingsworth, a Regional Officer of COSA and the Applicant’s representative, that they adjourn the hearing.  The Chairman of the NDC referred to having obtained leading counsel’s advice on the question of conducting the hearing in the Applicant’s absence; and referred in particular to counsel’s opinion that “… the Union’s NDC should proceed to deal with the NEC’s complaint provided Mr Murdoch has been notified of the fact that the hearing is likely to take place in his absence, has been given the opportunity to make written submissions and he has been advised that he is entitled to representation at the hearing”.  Having satisfied themselves that the Applicant had been informed that the hearing might go ahead in his absence, that he had been invited to make written submissions and that he had been advised that he was entitled to representation at the hearing, the Committee decided to proceed.  Mr Hollingsworth then telephoned the Applicant and, receiving no instructions to represent him in relation to the allegations, left the hearing.
14. The hearing proceeded and, after hearing the evidence, the Committee took time to deliberate in private.  The NDC then recorded that “… we have agreed … that Mr Murdoch be expelled from the Union”.  The Secretary to the NDC then wrote to the Applicant on 19 September, enclosing a summary of the NDC Decision.  This was to the effect that the NDC had unanimously found the complaint against the Applicant proved and had decided that he should be expelled from membership of the Union, in accordance with Rule 29.K(i), and disqualified from holding office.  The Applicant was informed of his right of appeal and of the time limit.  On 21 September the Applicant’s solicitor notified the Appellants of his intention to appeal; and on 2 October he lodged grounds of appeal.
15. On 22 October 2001 Mr Scargill wrote to the Applicant on behalf of the Appellants saying:
“The decision of the NDC, Rule 14.B and the operation of Clause 9 of your contract had the effect of automatically terminating your contract of employment immediately.”

In the final paragraph of that letter he also said:
“Without prejudice to our interpretation of the decision of the NDC or to the outcome of your appeal, the Union is prepared to continue to pay your salary until the appeal has been heard.”

16. The appeal was heard by the NAC on 21 November 2001, again in the absence of the Applicant who said that he was too unwell to attend.  The appeal took the form of a rehearing, with witnesses being called and documents produced.  At its conclusion the Chairman of the NAC stated:
“After listening to the evidence given on behalf of the NEC, as well as reading documented evidence from Mr David Murdoch’s solicitors, taking on board all the issues, listening to the witnesses called, the panel of the Appeals Committee, are unanimous in our verdict that we have not seen or heard or read anything that should change the decision made by the NDC on 18th September regarding the allegations against Mr Murdoch.

In saying that, the basis of if then is that his Appeal we reject and, if anything, we feel that possibly after the light of day that the argument has been strengthened by the NEC regarding any future reference that the person in question seems to have, as we say, let down retired members of the Union and employees of the Union for not carrying out the responsibilities which he was charged and paid by the NUM for.”

17. By letter to the Applicant dated 22 November 2001 Mr Scargill included the following words:
“As a consequence you cease to be a member of the National Union of Mineworkers as and from 21st November in accordance with Rule 19.E.

Your Contract of Employment makes it clear that it is a specific condition of employment that you are a member of the NUM and therefore in accordance with the decision of the NAC, Rule 19.E and your Contract of Employment I hereby inform you that as and from 21st November 2001 you cease to be employed by the NUM.

You will be paid your salary up to and including 21st November 2001.”

18. The Tribunal’s Decision 

The Tribunal found, at paragraph 9(lvi), that the effect of the words used by Mr Scargill in the final paragraph of his letter dated 22 October concerning continued payment of salary, taken together with the words he used in his letter of 22 November, was “… to provide for the continuation of the A’s employment”.  The Tribunal stated that “the Rules clearly provide that the powers of the Appeals Committee included allowing an appeal against the decision of the NDC as to penalty and as to substance”.  They also took into account, in arriving at their decision, the correspondence that had passed between the parties from late September onwards, the Applicant’s P45, which gave 21 November 2001 as his leaving date, and his final payslip of 30 November 2001.  They noted at paragraph 13 that the Applicant’s evidence had been that “… he knew after the NDC that he had been sacked”.  However, at paragraphs 13 and 14 of their Decision they held as follows:
“… However, we considered that it was clear that the interpretation which both he and Mr Meldrum might reasonably attach to the decision of the NDC in the context of his continuing employment relationship and the date of termination for the purposes of an application to the Tribunal was likely to be influenced by the expressions of Mr Scargill.  It was clear from the evidence in this case that Mr Scargill was considered by everyone to be something of an authority when it came to interpretation and application of the Rulebook which formed part of the contract of employment.  If Mr O'Connor was writing to the A during this time in his capacity as Secretary to the NDC then the only other communications were from Mr Scargill and that must have signified that he was communicating as the employer might in order to bring the contract of employment to an end.  Although he uses the words 'automatically' and 'immediately' in the letter of 22.10.01 with reference to the termination of his employment, it is clear from the fact of continuation of payment and in particular the subsequent letter of 22.11.01, that he did not intend that the termination should take effect until 21.11.01.

14. In other circumstances and applying the provisions of s.97 strictly, the EDT in this case would appear to be 18.9.01 or at the latest, the day when the A received the letter from Mr O'Connor announcing the decision.  The contract of employment provides for a notice period of 3 months on termination.  Rule 29 provides for a right of appeal from the NDC decision.  Rule 19D provides for the cessation of holding office where an Area Official is expelled from membership of the Union.  The texts of the decisions of the NDC and the NAC make no reference to an effective date of termination.  The only reference to this type of contractual detail is in the letters from Mr Scargill.  In the letter of 22.11.01 he quotes rule 19E as authority for termination being effective on 21.11.01.  In all the circumstances the tribunal decided that this was the effective date of termination for the purposes of s.111 and the IT1 having been submitted on 13.2.02, it was in time.”

19. The Tribunal also found that the dismissal was unfair in that the NDC failed to consider the ill health of the Respondent in reaching their decision to proceed on 18 September; and that they were not shown the GP’s sick note and the letter of 14 September from the Applicant’s solicitor.  The Tribunal found, at paragraph 24:
“….that this failure rendered the ultimate decision unfair in the narrow sense relating to procedure.  The Tribunal decided that, had the NDC considered the health of the A as a reason for postponement, they may well have come to a different conclusion as to whether to proceed on that day.  Ultimately, the case may well have been heard some three months later when the A was in better health …”

However, the Tribunal went on to find, in paragraph 25, that, 
“… the NDC would probably have come to the same decision even if he had attended.  The significance of this procedural failure was therefore to bring the contract of employment to an end three months before it would otherwise have been terminated.  The Tribunal decided that compensation should be limited to three months net salary.”

20. The Effective Date of Termination
Section 97(1) Employment Rights Act 1996 provides, so far as is material, as follows:
“(1) Subject to the following provisions of this section, in this Part “the effective date of termination” – 

(a)
In relation to an employee whose contract of employment is terminated by notice, whether given by his employer or by the employee, means the date on which the notice expires, 

(b)
In relation to an employee whose contract of employment is terminated without notice, means the date on which the termination takes effect, …”

The wording of section 97(1)(b) suggests that the test for determining the effective date of termination is an objective one, which would not depend on any subjective view the employee had of the circumstances surrounding termination.  This was confirmed by the EAT (Browne-Wilkinson J. presiding) in the case of Chapman v Letheby and Christopher Limited [1981] IRLR 440 where, in considering the same statutory provision appearing in earlier legislation, the EAT held that whether in a particular case a dismissal letter evinces an intention on the part of the employers to terminate the contract at once, wages being paid in lieu of proper notice, or an intention only to terminate the contract at a future date, depends upon the construction of the letter itself.  The construction to be put on the letter should not be a technical one, but should reflect what an ordinary reasonable employee would understand by the words used.  It should be construed, moreover, in the light of the facts known to the employee at the date he received the letter. 
21. Thus a letter of dismissal should be construed so as to reflect what an ordinary reasonable employee would understand by the words used and in the light of the facts know to the employee at the date of receipt of the letter.  Furthermore, if an employer writes to an employee telling him clearly “you are now dismissed”, and the employee as a result regards himself as having been summarily dismissed at that time, a subsequent communication from the employer saying that he was dismissed on a later date will not be relevant to the determination of the effective date of termination, which will remain the earlier date.  
22. In the present case the letter to the Applicant of 19 September 2001, enclosing the summary of the NDC’s Decision, informed the Applicant that the Committee had decided he should be expelled from membership of the Union pursuant to Rule 29.K(i); and that he should be disqualified from holding office in the Union.  The effect of this decision was to expel the Applicant from the office he held under his contract of employment.  It was a specific condition of the Applicant’s service that he be a member of the NUM (see Clause 9 referred to above).  We accept Mr Langstaff’s submission that anyone reading the letter of 19 September and the summary of the NDC decision could conclude only that he had lost his job and that his contract of employment had then come to an end.  Whilst Rule 29 provided for an appeal to the NAC, no Rule and no contractual term provided for a stay of the original decision or altered its effect in any way pending the appeal.  On any objective reading of this material therefore the Applicant can have been in no doubt that he had been dismissed from his job on 18 September.  On the evidence and the Tribunal’s findings it appears that the Applicant was in fact in no doubt about this.  His solicitors, Irwin Mitchell, wrote to the NDC Secretary on 2 October, referring to the Applicant’s intention to appeal against the NDC decision and setting out the grounds.  Further, the Tribunal found at paragraph 13 that the Applicant’s own evidence had been that he knew he had been sacked after the NDC.  Notes of the Applicant’s evidence taken by the Appellant’s solicitors and submitted to the EAT and to the Applicant’s solicitors for agreement in July 2004, included the Applicant’s statement that “I knew even before it came to a letter I was out of a job.  I knew when I read the letter, I knew I was sacked … when the letter came I contacted my solicitor straight away as I knew it meant I was sacked”.  Whilst the Applicant has not agreed these notes, we note that he has at no stage submitted any response disputing their accuracy.  Further, the letter to the Applicant from Mr Scargill dated 22 October confirmed that the NDC’s decision, the provisions of Rule 14.B and the operation of clause 9 of his contract had the effect of automatically terminating his contract of employment immediately.  
23. In our judgment, by the time the letter of 22 October 2001 was written, the Applicant’s status, viewed objectively, was that he was dismissed from his employment.  The final paragraph of that letter containing the Appellants’ offer to continue to pay the Applicant’s salary until the appeal was heard could not and did not affect this fact.  The offer in any event was expressed to be without prejudice to the NDC’s decision or the outcome of the appeal and cannot legitimately be construed to mean that the Appellants were continuing to employ the Applicant.  We consider that the Tribunal erred at paragraph 9(lvi) in interpreting this letter, taken together with the subsequent letter of 22 November from Mr Scargill, to mean that the Appellants were providing for the continuation of the Applicant’s employment.  In our view it is not legitimate to run the two letters together in this way, in an attempt to ascribe to the first letter in time a meaning which it cannot bear.
24. In relation to the effect of the appeal process the NAC, after hearing the appeal, concluded that they had seen and heard nothing which should lead them to change the decision of the NDC made on 18 September.  The Applicant was notified by letter from the NAC dated 22 November that his appeal had been rejected.  In such circumstances, unless the contract of employment expressly provides that the contract will continue in existence until the determination of any appeal from a decision to dismiss (which this contract did not), the normal rule is that if the appeal fails the effective date of termination will be the date of the original decision to dismiss.  This was clearly established by the Court of Appeal in the long-standing authority of J Sainsbury Limited v Savage [1981] ICR 1 and in our view the normal rule applies in this case.
25. It is against this background that the letter from Mr Scargill dated 22 November 2001 falls to be considered.  We consider that if, as here, there has been an unequivocal dismissal on an earlier date, a letter written subsequently unilaterally identifying a different date as the effective date of termination cannot affect the objective fact of the Applicant’s dismissal on the earlier date.  In finding as they did at paragraphs 13 and 14 of their Decision, that the effective date of termination of this Applicant’s contract of employment was 21 November 2001, we consider that the Tribunal erred.  In the circumstances set out above the effective date of termination can only have been 18 September.  The Applicant’s Originating Application was therefore presented to the Tribunal out of time.  
26. The Tribunal, having found this, should then have gone on to consider whether it was reasonably practicable for the Applicant to present his complaint in time.  In this respect Mr Scargill’s letter of 22 November could have been relevant to the issue of reasonable practicability if the Applicant’s case was that he thought his contract was continuing after 18 September; and that he was misled as to the correct position by his employer’s conduct in continuing to pay him and by Mr Scargill’s letter of 22 November, so that it was not reasonably practicable for him to present his Application in time.  This, however, was not his case.  Far from stating that he believed his contract had not ended until 21 November the Applicant’s evidence before the Tribunal was that he knew after the NDC Decision that he had been sacked.  Nor did he give any evidence that the subsequent letters had changed his mind or that he thought his contract had been extended; and the Tribunal make no such finding.  
27. On the contrary, at paragraph 13, the Tribunal find only that  “the interpretation which both he and Mr Meldrum might reasonably attach to the decision of the NDC in the context of his continuing employment relationship and the date of termination for the purposes of an application to the Tribunal was likely to be influenced by the expressions of Mr Scargill”.  We note that the Tribunal’s finding is not that this was the interpretation which they did in fact attach; and in any event Mr Meldrum was not called to give evidence.  What the Applicant and Mr Meldrum might have thought in the circumstances seems to us to be wholly speculative and therefore irrelevant.  As the Tribunal found, this Applicant knew that he had been sacked on 18 September and he informed his solicitors that he had been sacked.  There was, therefore, no proper basis for any contention by the Applicant that it was not reasonably practicable to present his Application to the Tribunal within three months from 18 September.
28. We are somewhat puzzled by the Tribunal’s reasoning in paragraph 14 of the Decision and in particular the first sentence, which reads “… in other circumstances and applying the provisions of s.97 strictly, the EDT in this case would appear to be 18.9.01 or at the latest, the day when the A received the letter from Mr O’Connor announcing the decision”.  The provision for three-months’ notice to which the Tribunal next refer did not arise in this disciplinary process, which resulted in the Applicant’s summary dismissal for misconduct.  Further, Rule 29 did not affect the effective date of termination and nor does Rule 19.D assist on this issue.  The reference in the final sentence of that paragraph to finding 21 November to be the effective date of termination “in all the circumstances” seems to relate only to those factors which are set out in paragraph 14, none of which however is relevant to the determination of that date.

29. We therefore conclude that the Tribunal erred, for the reasons we have given, in concluding that the effective date of termination of the Applicant’s employment was 21 November 2001.  The only finding open to them on the evidence, applying the legal principles correctly, was that his employment terminated on 18 September.  The Originating Application was therefore presented out of time.  Further, the Applicant did not and could not have established on the evidence that it was not reasonably practicable for him to present his complaint within three months from that date and the Tribunal therefore should have found that they did not have jurisdiction to determine his complaint of unfair dismissal.  We therefore allow the appeal on that ground and substitute our own decision in the circumstances, that there was no jurisdiction to determine this complaint.
30. That finding is sufficient to dispose of this Appeal, but in deference to the Appellants’ arguments and because the Applicant did not himself attend the hearing, we shall deal also with the second ground of appeal relating to the Tribunal’s finding of procedural unfairness, although more shortly than would otherwise have been necessary.  
31. Mr Langstaff submits essentially that, in finding that the dismissal was procedurally unfair, the Tribunal failed properly to apply the case of Modahl v British Athletic Federation [2001] EWCA CIV 1447, to which they were referred.  As the Court of Appeal held in that case, (paragraph 61):
“… where an apparently sensible appeal structure has been put in place, the Court is entitled to approach the matter on the basis that the parties should have been taken to have agreed to accept what in the end is a fair decision.  As Lord Wilberforce said, this does not mean that the fact that there has been an appeal will necessarily have produced a just result.  The test which is appropriate, is to ask whether, having regard to the course of the proceedings, there has been a fair result.  As Lord Wilberforce indicated, there may be circumstances in which by reason of corruption or bias or such other deficiency the end result cannot be described as fair.  The question in every case is the extent to which the deficiency alleged has produced overall unfairness.”

Thus, where a discrete obligation of fairness is owed by a contractual disciplinary body, as in the present case, the question (a) whether this necessitates both a fair hearing at first instance and a fair appeal, or (b) whether alternatively a fair appeal may remedy any unfairness occurring at the first hearing, is to be resolved by asking whether, having regard to the course of the proceedings, a fair result has been achieved overall.

32. It is clear from the Tribunal’s Decision in the present case that they directed themselves correctly to the test in Modahl.  Further, at paragraph 22 they found that, subject to the one aspect on which the Applicant succeeded, the Appellants had carried out a reasonable investigation and had reasonable grounds to believe that the Applicant had committed the misconduct for which they dismissed him.  They expressed themselves satisfied that the Appellants had conducted a procedure in relation to the appeal which was appropriate in this case.  They found at paragraph 23 that:
“In general terms the Tribunal considered that the R offered the Applicant a fair opportunity to take part in the procedure which resulted in his dismissal.”

The Tribunal’s concern was therefore restricted to the failure on the part of the NDC to consider the Applicant’s health as a reason for postponement.  They did not make any specific findings as to what effect the fair appeal process, which they found to have taken place, had on the disciplinary procedure as a whole.  However, applying Modahl correctly to the facts found by the Tribunal, we agree with Mr Langstaff’s submission that the error identified by the Tribunal in the case of the proceedings before the NDC did not and could not produce a result which was unfair overall.  There was no suggestion that there should have been any further investigation into the allegations against the Applicant.  The criticism was directed only to the NDC in proceeding to hear the case in the Applicant’s absence.  However, given the Tribunal’s findings as to (a) the Applicant’s attendance at the County Court on a separate matter when he was medically certified as unable to attend the disciplinary hearing on the grounds of stress; (b) the fact that the medical evidence he provided included no prognosis for the Applicant’s recovery; and (c) the fact that he was given the opportunity to provide written submissions and to send a representative to attend the hearing on his behalf, it is in any event very doubtful in our view whether the decision to proceed with the disciplinary hearing in the Applicant’s absence could legitimately be criticised as amounting to procedural unfairness.  The authorities in this area do not require personal attendance by the employee so long as a fair opportunity has been extended to him to put his case.  See for example the cases of Russell v Duke of Norfolk [1949] 1 All ER 109; and Stevenson v United Road Transport Union [1977] ICR 893, both of which cases demonstrate the ambit of natural justice in cases such as these.  Whilst Mr Langstaff fairly acknowledges that the Tribunal were entitled to conclude on the evidence that the NDC should have had the letter and the certificate drawn to their attention on 18 September, we agree with him that the Tribunal made no criticisms whatsoever of the appeal, which took the form of a rehearing and which they regarded as unimpeachable; and that, having regard to the course of the proceedings, they found that this Applicant had received a fair hearing overall.

33. In any event there is in our view an inherent logical difficulty with the Tribunal’s reasoning in this regard.  If, as the Tribunal found, the effective date of termination was 21 November, that is, after the conclusion of the appeal, the fairness of the dismissal fell to be judged as at that date.  No criticisms are made of the NAC hearing and there is no suggestion for example that the NAC should have adjourned the appeal hearing to a later date because of the Applicant’s non-attendance. In these circumstances, therefore, the Tribunal in our judgment erred in finding that the dismissal was procedurally unfair.

34. Thus, if there had been jurisdiction to determine the Applicant’s complaint, we find that the Tribunal erred in determining that his dismissal was procedurally unfair and for these reasons this Appeal would succeed on this second ground in addition.
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