Appeal No. UKEAT/0447/03/TM
EMPLOYMENT APPEAL TRIBUNAL
58 VICTORIA EMBANKMENT, LONDON EC4Y 0DS


At the Tribunal


On 18 November 2003
Before
THE HONOURABLE MR JUSTICE BURTON (PRESIDENT)
MS B SWITZER
MR B M WARMAN
REALITY (WHITE ARROW EXPRESS) LTD
APPELLANT

MR D O'HARA
RESPONDENT

Transcript of Proceedings

JUDGMENT

Revised

APPEARANCES
	For the Appellant
	MS ANNETTE GUMBS

(of Counsel)

Instructed by:

Messrs Sedgwick Phelan & Partners Solicitors

Argyle House

Warwick Court Park Road

Middleton

Manchester M24 1AE

	For the Respondent
	MR JOHN BOUMPHREY
(of Counsel)

Instructed by:

Messrs Morley Mitchell Solicitors

Beech House

Horsforth Office Park

Manor Road

Leeds LS18 4DX


SUMMARY
Redundancy
Letter asking to be considered for redundancy sent within trial period was not a notice within s.138(2)(b)(i) of ERA 1996.  Trial period only extendable in limited circumstances.
THE HONOURABLE MR JUSTICE BURTON (PRESIDENT)
1.
This is the hearing of an appeal by Reality (White Arrow Express) Ltd (“the Respondent”) against the unanimous decision of the Employment Tribunal at Leeds, in a decision which was promulgated on 14 April 2003, that the claim by the Applicant, Mr O’Hara, to a redundancy payment was well-founded.
2.
The Applicant, in addition to claiming a statutory redundancy payment, to which he was found entitled by the Employment Tribunal, as we have indicated, is also seeking a contractual redundancy payment pursuant to what he alleges is his entitlement in accordance with his terms and conditions of employment.  That was not dealt with by the Employment Tribunal and falls to be pursued in the ordinary courts.  Mr Boumphrey, who has appeared today as Counsel for the Applicant, made it plain that such a claim would be pursued, irrespective of success or failure in relation to the statutory position, with which we have to grapple, on the basis, as he asserts, of a case which could be run in the High Court but not before us, by reference to estoppel.  That makes it the less concerning for us if we are driven, as we are, in our judgment, to allow this appeal on the basis of the proper approach, both as a matter of the law of contract and as a matter of statutory construction, to the statutory entitlement of the Applicant.
3.
The Applicant feels, and it is clear that the Employment Tribunal sympathised with him in this regard, that he was let down by the Respondent.  But, particularly now that the matter has come before this Tribunal on appeal, where we must determine matters of law which may have an impact on other cases, we must abide by the maxim that hard cases make bad law and irrespective of any sympathy that may inevitably be expressed for the Applicant, both by the Tribunal below and indeed by the members of this Tribunal, we must apply the law as we see it manifestly to be.
4.
The claim in this case revolved, so far as the surviving issue before us is concerned, around section 138 of the Employment Rights Act 1996.  There were three issues below.  The first issue related to when the trial period was, for the purposes of section 138; and that was an issue which was resolved against the Respondent, namely that the trial period (to which we will refer) commenced on 29 July 2002.
5.
There was a third issue, namely a matter raised by the Respondent, being that the Applicant had unreasonably refused to accept suitable alternative employment, such as to disentitle him to a redundancy payment, and that issue too was resolved against the Respondent.

6.
There is no appeal by the Respondent in respect of the findings on the first and third issues; and that very fact has perhaps enabled this Appeal Tribunal to hone in more particularly on the nub of the second issue, which alone has been argued before us, which consequently would not perhaps have featured so clearly before the Tribunal.
7.
That said, it is certainly the case that Ms Gumbs of Counsel, who appeared before the Tribunal on behalf of the Appellant, as she has appeared before us today, drew to the attention of the Tribunal in particular two central authorities, Morton Sundour Fabrics v Shaw [1967] ITR 84, a decision of the Queens Bench Divisional Court, presided over by the Lord Chief Justice, Lord Parker, and The Burton Group v Smith [1977] IRLR 351, a decision of the Employment Appeal Tribunal, chaired by Arnold J.  It is surprising, in those circumstances, given the central position which those cases occupy in relation to the second issue, that there is no mention of those authorities in the Tribunal’s decision and in particular no grappling with what appears to us to be the correct and inevitable consequence of those decisions which Ms Gumbs has urged upon us.
8.
Section 138 reads, in material part, as follows:
“(1)
Where -
(a)
an employee’s contract of employment is renewed, or he is re-engaged under a new contract of employment in pursuance of an offer (whether in writing or not) made before the end of his employment under the previous contract, and
(b)
the renewal or re-engagement takes effect either immediately on, or after an interval of not more than four weeks after, the end of that employment.
the employee shall not be regarded for the purposes of this Part as dismissed by his employer by reason of the ending of his employment under the previous contract.

(2)
Sub-section (1) does not apply if -

…

(b)
during the period specified in subsection (3) -

(i)
the employee (for whatever reason) terminates the renewed or new contract, or gives notice to terminate it and it is in consequence terminated,

…

(3)
The period referred to in subsection (2)(b) is the period -

(a)
beginning at the end of the employee’s employment under the previous contract, and
(b)
ending with - 

(i)
the period of four weeks beginning with the date on which the employee starts work under the renewed or new contract, or
(ii)
such longer period as may be agreed in accordance with subsection (6) for the purpose of retraining the employee for employment under that contract;

and is in this Part referred to as the “trial period”.

…
(6)
For the purposes of subsection (3)(b)(ii) a period of retraining is agreed in accordance with this subsection only if the agreement -
(a)
is made between the employer and the employee or his representative before the employee starts work under the contract as renewed, or the new contract, 
(b)
is in writing,

(c)
specifies the date on which the period of retraining ends, and

(d)
specifies the terms and conditions of employment which will apply in the employee’s case after the end of the period.”

9.
It is clear, therefore, from those provisions, that an employee who does not in fact leave and take redundancy at what one might call the ordinary time, is only entitled to qualify by way of a statutory extension to his entitlement if he falls within the limited ambit of the subparagraphs to which we have referred.  In particular, he must either terminate the contract during the trial period or must give notice to terminate during that period, and the contract must be terminated in consequence of that notice.
10.
The only circumstance in which the trial period of four weeks can be extended is pursuant to the very restricted circumstances provided by a combination of section 138 (3)(b)(ii) and 138 (6), i.e. where an extension of the trial period is agreed for the purpose of retraining the employee, and only if the provisions of subparagraph (6) are complied with.

11.
What happened here is that the employee on the face of the case put forward by the Respondent, having tried out the trial period, only gave notice to terminate his employment by a letter dated 23 September 2002, which was outside the trial period, there having been no extension of the trial period by virtue of the provisions of section 138 (6) or at all.
12.
The Tribunal, however, found that the Applicant had qualified for redundancy by virtue of something done during the trial period, namely the contents of a letter dated 19 August 2002, to which we will turn.
13.
There was some argument raised in the appeal and indeed the Respondent’s Answer, that what we were being invited to look at was a question of fact and a suggestion that there was a perverse decision as to fact by the Tribunal.  But it is quite apparent to us that perversity here is not the question.  The issue is whether, as a matter of law, the Tribunal was entitled to construe a letter of 19 August 2002 as bringing the Applicant within the provisions of section 138 (3)(b)(i).

14.
The Tribunal’s findings start with the conclusion, to which we have referred, resolving the first issue, which remained an issue right through to the end of the hearing, as to when the trial period commenced, finding, as a matter of fact, contrary to the submissions of the Respondent, that the trial period commenced on 29 July.
15.
The Tribunal records its findings in very short form:
“39
If, as we have found, the trial period commenced on 29 July, it came to an end four weeks later.  The applicant’s letter of 23 September 2002 fell well outside that trial period.  Despite the fact that the extended trial period came about at the suggestion of the respondents, Ms Gumbs [Counsel, as we have indicated, for the Appellant] argues that at the expiration of the four-week trial period, as a matter of law, the dismissal, by reason of redundancy, disappeared, as, also, did the applicant’s entitlement to a redundancy payment.
40
We do not accept that proposition.  The reality is that within the four-week trial period on 19 August 2002, the applicant wrote to the respondents.  The terms of that letter, particularly when you incorporate within it the contents of the Question and Answer issue document to which it refers, had the clear intention of giving notice to terminate his new contract of employment.  The effect of that letter was that on 20 August the respondents met with him and there was an agreement to extend the trial period.  Within that extended trial period the applicant clearly brought that new contract to an end by actually giving a date upon which the contract would come to an end.  That process was all initiated by his letter of 19 August 2002.  Had he not written that letter the meeting of the 20th August would not have taken place, the agreement to extend the trial period would not have been reached which ultimately led to the Applicant writing his second letter which terminated his contract.  All that happened as a consequence of him writing the first letter.
41.
An alternative way of viewing this matter is that the Applicants letter of the 19th August gave notice of his intention to terminate his contract of employment but did not, in fact fix a date when the contract would come to an end.  The respondents would have had to enter into discussions with the Applicant at any event to agree that date.  Had they done so we have no doubt that the Applicants contract would have been terminated “in consequence” of that letter.  In fact what happened, in reality, was that the Respondents persuaded the Applicant to agree that he should postpone the fixing of that date.  Having done so the effect of his second letter of 23rd September was to give the date when he intended to bring his contract to an end after an agreed period of delay had passed.”
16.
Insofar as those two paragraphs look at what one might call the second part of section 138 (2)(b)(i), namely whether the termination of the contract was in consequence of the letter of 19 August 2002, it is difficult to take issue with the Tribunal’s construction of the facts.  If indeed the letter of 19 August 2002 otherwise fell within the subsection, then because the events which followed inextricably led on from that letter, one can see the force of the Tribunal’s finding that the eventual termination of the contract was a consequence of the letter.  But what had to be addressed by the Tribunal before they got that far was the issue as to whether the letter of 19 August 2002 in fact fell within the terms of section 138 (2)(b)(i) at all.

17.
The letter of 23 September 2002, which we shall not quote in full, in part repeated the contents of the 19 August letter, but with a very important difference, the difference being the last sentence of the letter.  That said:
“I shall be leaving the company on Thursday 31 October 2002.”
That letter consequently, dated 23 September 2002, which was admittedly outside the trial period and therefore is of no assistance, as he recognised, to the Applicant, plainly gave notice to terminate the contract, giving a date of such termination.
18.
The letter of 19 August 2002 included no such sentence.  It read as follows:

“It is with regret I wish to inform you that after 20 years with White Arrow Express I have come to the decision that the new rotating shift patterns are totally unsuitable for myself.
After 30 years of early morning starts I am finding that the shift rotation patterns are starting to have a detrimental effect on my health due to altering my eating and sleeping habits, and are also affecting my family life.
I have now worked through the trial period and found the new working arrangements are not suitable to myself and therefore wish to apply for redundancy under the terms stated by the Company i.e. as per Question and Answer Issue No. 1, Item 28, dated 13 December 2001.”
19.
We have commented on the fact that the Tribunal did not refer to Morton Sundour or The Burton Group.  If the Tribunal had followed what appears to us to be the clear consequence of that letter without referring to those cases and had found that that letter was not notice to terminate the contract it would not have been surprising.  If, however, the Tribunal was going to reach, as it appears to have done, a conclusion that that letter did amount to a notice to terminate the contract, then it appears to us inevitable that it ought to have explained how it was that it was able to evade the inevitable consequence, as it seems to us, of those two authorities, both of which would have been binding on the Employment Tribunal, and are at the very least heavily persuasive to us, although, as it happens, we agree entirely with the conclusions reached in both cases.
20.
In Morton Sundour the judgment of the court given by Widgery J (as he then was) said as follows:

“As a matter of law an employer cannot dismiss his employee by saying “I intend to dispense with your services at some time in the coming months.”  In order to terminate the contract of employment the notice must either specify the date or contain material from which that date is positively ascertainable. It is, I think, evident from what the Tribunal has found that nothing which the employers in this case said to Mr. Shaw in the early days of March could possibly be interpreted as specifying a date upon which he was to go, or as giving material upon which such a date might be ascertained.”
The case is authority for the proposition that in order to determine a contract of employment an employer must specify when the termination is to occur, or at least make it possible for that to be ascertained.
21.
That case was followed and adopted in The Burton Group Ltd v Smith, to which we have referred, when the words of Widgery J were approved by Arnold J, who said as follows:
“26
In our judgment the requirement that the date should be positively ascertainable is not met by a statement that the date of termination of the employment is to be some specific date or such earlier date at the employer may select, or such earlier date as the employer may, consistent with his obligation to give the requisite period of notice, select, because that available alternative was not positively ascertainable at the relevant date of ascertainability, which is the date of the receipt of the notice…”
22.
Both those two cases concentrated upon dicta emphasising that a notice to terminate by an employer must contain and cannot be effective without, a termination date.  The same clearly applies to a notice to terminate given by an employee.  This is not a selective position.  It is a matter of the ordinary law of contract, and either a notice is a notice to terminate or it is a notice expressing intention to terminate, or it is a notice of dissatisfaction or something of that kind.
23.
If it were the case that a letter such as that of 19 August 2002 from an employee, which expresses clearly a wish to apply for redundancy, is a notice to terminate, then the consequence in our judgment would be extremely detrimental to the interests of many employees throughout the country who are likely to be sending letters of that kind, expressing interest in a redundancy scheme but not intending in any way immediately to resign, and would lead to the opportunity for employers to accept as a resignation letter something that was nothing of the kind.
24.
It is quite plain that absent some special argument, this letter which we have read is not a notice to terminate the contract of employment and should not have been so construed.  It is apparent to us that the Tribunal in fact were chary about so construing it, and did not do so perhaps in any clear terms in any event.  In paragraph 40 (which we have cited) they do not say that the letter clearly was a notice to terminate the contract of employment.  It says that the letter had “the clear intention of giving notice to terminate”; but, when the Tribunal moves on to refer to the effect of the letter, when one might expect to see some finding as to its effect being to give notice to terminate on some date or other, in fact it passes straight on to the question of consequence; namely, although the Tribunal says that:

“…the effect of that letter was that on 20 August the respondents met with him and there was an agreement to extend the trial period”

what they mean is that the consequence was that there was a meeting, and that begins to found the Tribunal’s separate case that the subsequent termination was in consequence of the earlier letter, to which we have already referred.  But paragraph 40 does not, in terms, set out (and one can well understand why) a conclusion by the Tribunal that the letter itself was a notice to terminate the employment.
25.
The other way the case is put in paragraph 41 even more clearly underlines what we call the chariness of the Tribunal.  It refers to the alternative way of viewing the matter as being that the Applicant’s letter of 19 August gave notice of his intention to terminate his contract of employment but did not in fact fix a date when the contract would come to an end, and then the Tribunal continues:
The respondents would have had to enter into discussions with the Applicant at any event to agree that date.”

26.
We have is no clear understanding as to why the Respondent would have had to have entered into discussions to agree a date.  It might be that such discussions would have led to something quite different, and indeed there was no absolute necessity for any discussions at all.  But what the Tribunal does not say, and understandably does not say, is that the letter in fact was a notice to terminate.  Indeed, as at any rate as expressed in paragraph 41, it is rather the reverse, in the light of the authorities, to which we have referred, and on any contractual construction.
27.
The two ways in which Mr Boumphrey has ably attempted to get round what appears to us to be the clear and inevitable answer to the question as to whether that letter amounted to a notice to terminate the contract, were as follows.
(1)
Construction
28.
Although he did attempt manfully at one stage to suggest that a notice to terminate a contract at a date in the future could be regarded as a termination, thus freeing up the words “notice to terminate” to mean something different, he recognised, we think, the hopelessness of that argument, for it is quite plain that termination means what it says: that a contract is immediately terminated, the employment relationship coming straight-forwardly to an end, and notice to terminate indicates that the contract will terminate at the fixed date.  But although he we think abandoned that argument, with or without reluctance, his alternative argument was that section 138 (2)(b)(i) should be construed in a way differently from the law of ordinary contract.  That the words “gives notice to terminate” should be read more broadly so as to include “gives notice of an intention to terminate at some stage in the future”.  The letter in question, we must remind ourselves, simply indicated that the employer wished to apply for redundancy, but that must include within it, no doubt, on Mr Boumphrey’s argument, the suggestion that at least one option, provided that all went well, was that that redundancy offer would be accepted, so as to include an intention to terminate.  That is certainly the way it was construed by the Tribunal in paragraphs 40 and 41, to which we have referred.
29.
But we are wholly unpersuaded that section 138 (2)(b)(i) should be construed in the way which Mr Boumphrey suggests, as opposed to only allowing for (i) immediate termination (ii) a contractual notice to terminate, in accordance with ordinary principles.

30.
The only basis on which Mr Boumphrey could suggest that this subsection should be more broadly construed was on some basis that the statute should be construed favourably to allow for extensions of the trial period, or for terminations outside the trial period, notwithstanding what might otherwise appear.
31.
It appears to us clear that that is not sustainable; and indeed the reverse is the case, namely that the provisions of section 138 allow for a very limited extension of the right to a redundancy payment which otherwise accrues on termination of the original employment.  First, the provision under section 138 (2)(b) itself is limited by the provision that this notice, which we are looking at, must be one in consequence of which the contract is later terminated, and that shows that it is not sufficient simply to serve a notice and thus automatically extend the time.  Secondly, and more significantly, it is quite apparent that for whatever reason, but plainly pursuant to the legislative intention, it was not intended that the parties should have freedom to extend the trial period and thus to allow for redundancy entitlements to continue, without constraint.  The trial period is a very limited one and it can only be extended by the parties in the extremely limited circumstances described in subparagraphs (3)(b)(ii), and (6) which we have quoted above.
32.
In our judgment, the very existence of that very limited provision for an extension not only militates against, but totally rules out, any suggestion that it can live simultaneously with some broadbrush ability of the parties, or of the employee alone, to extend the period simply by serving a notice or writing a letter during the trial period indicating an intention to terminate the contract at some stage in the future.
33.
We are not persuaded, we are afraid, at all by this first submission of Mr Boumphrey.
(2)
The Trial Period
34.
The second submission he makes is one which seeks to found a case based upon the particular facts of this case, and can be said to take its foundation in the words of Widgery J in Morton Sundour, which do allow for a situation to occur in which a document which, standing on its own, might not be sufficient to amount to a notice to terminate can be treated as one, if it is taken together with some other document or evidence.
35.
Mr Boumphrey refers to the fact that the letter of 19 August expressly refers to and incorporates Question and Answer Issue No. 1 Item 28, dated 13 December 2001, which was part of the documents which launched the redundancy scheme by the Respondent.  Item 28 reads as follows:
“What is the length of the probationary period?
We have not used the terminology ‘probationary period’.  If the question refers to the trial period: the successful individuals will be offered the relevant position in writing and will be asked to confirm their acceptance of the offer in writing.  The individual concerned would then be entitled to a 4 week trial period in the new job role.  The purpose of the trial period is to enable the individual and the Company to determine if the new working arrangement is suitable.  If the individual ultimately decides to reject the offer they must do so in writing before the end of the trial period.  The individual will retain the right to a redundancy period unless the Company determines, in doing so, that they unreasonably refused an offer of suitable alternative employment.”
36.
There is, on the face of it, nothing in that document which could give comfort to Mr Boumphrey in terms of identifying a termination date, which is otherwise absent from the letter of 19 August 2002.  The highest the matter can be put by Mr Boumphrey is that there is a reference in that document to the trial period.  There is a reference also to the fact that the individual must decide to reject the offer in writing before the end of the trial period. 
37.
It is fair to say that in fact the Applicant did not adopt that phraseology in his letter.  He said, as we have quoted, that he wished to apply for redundancy.  But even, assuming in his favour, that his expressed wish to apply for redundancy should be construed as meaning a rejection of the offer, none of that, in our judgment, takes any further the argument which needs a fixed date to be added into the letter of 19 August, as of course it was added expressly by the Applicant himself in his subsequent notice to terminate on 23 September.
38.
Mr Boumphrey points to the reference to there being a trial period.  But that, of itself, is insufficient unless there can be imported into the letter a date.  Even the Employment Tribunal did not, in paragraph 40, find itself able to import a date or to say that the letter should be construed as a notice as at the expiry of the four-week trial period.  That is for very good reason, because of course it was an issue before the Tribunal, as we have earlier indicated, until the very last day of the hearing, as to when the trial period was in operation, and neither side at the stage of August 2002 would have had in mind as to when that trial period commenced or ended.  In fact, it was found by the Tribunal to have commenced on 29 July and thus to have ended on 26 August.
39.
The highest this could be put would thus be, on the assumption there was the factual matrix to establish a 26 August date, that in some way the letter should be construed as notice to terminate the employment on 26 August, i.e. only very few days after the letter was itself sent, which is, in our judgment, wholly inconsistent with its terms which itself expressed only a wish to apply for redundancy, which inevitably would start up discussions, which would not benefit from having any fixed date at the end of them, certainly not one as soon as 26 August.
40.
In all those circumstances it appears to us clear that Mr Boumphrey success in neither of his two attempts to salvage what is otherwise the clear result of a combination of a proper construction in law of the 19 August letter and of section 138 (2)(b)(ii), namely that this Tribunal ought to have found, and we so conclude, that this Applicant was not entitled to a statutory redundancy payment, and we consequently allow this appeal.
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