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Review is ordered after EAT Decision - Reason for delay - fresh evidence
HIS HONOUR JUDGE ANSELL
1
This is the hearing of Mr Zaman’s appeal against a decision of the Registrar of this Court to refuse him leave to review a decision of this Court given on 21 February 2003, that is some fifteen months prior to him lodging his application for review, which was dated 29 April of this year, and his application was for leave to introduce new evidence from a Dr Holland-Smith, who had been a witness at the original Employment Tribunal.  I shall refer to that evidence in a moment, but in brief it was to contradict a finding that had been made in the Employment Appeal Tribunal’s decision in February 2003.  
2
This case has had a very long and protracted history and it is necessary for me just to go into a little detail about the matter.  Mr Zaman’s claims were for race discrimination and victimisation, and, although it is a very comprehensive case, in very brief, his claim was that his career progression within the Defence Service had been delayed or faulted because of race discrimination and that he failed to progress as far as his white colleagues, and, secondly, that his allocation to the private sector was victimisation because he had done a protected act, namely he had lodged his first application alleging discrimination.  
3
The original Tribunal Decision is a very lengthy document, running to some 510 paragraphs, and was dated 12 March 2002, following lengthy hearings taking place in the latter half of 2001, and simply, in outline, it rejected that his lack of progression was because of discrimination, but found that it was because of the weaknesses in the Applicant himself, in terms of his ability and attitude at work.  That is a decision which Mr Zaman quite clearly has found it difficult to accept and about which he still feels strongly.  The force of his submissions today reflects his bitter feelings about the way he says he has been treated, defamed and vilified within the Tribunal system, and particularly as a result of the hearing.  As part of his original appeal he alleged bias and unfairness on the part of the Tribunal.  

4
He appealed that Decision and it is right within that Decision that I should simply refer to some paragraphs where he deals with his witness, Dr Holland-Smith, who was one of a number of witnesses, that he sought to call to support his view that he was a reasonable worker and a reasonable candidate.  
5
The Tribunal, at paragraph 427, carrying on, had said this:
“427  These are not the views of one isolated manager, but are the views of a wide range of managers over the whole of the Applicant’s time with DERA, and either they point to a conspiracy on racial grounds of enormous magnitude”

[This, I should say, is referring to evidence from a number of witnesses that he was not an ideal candidate]

“or that they provide evidence of the difficulties the Applicant’s personality caused throughout the whole of his career.
428  The Applicant, in seeking to discredit the views of his managers about him, has relied on the evidence of Dr Holland-Smith, Dr Phillips, Dr Pinfold and Mr Peggs.  However, we note that these managers saw him over a relatively short period (in some cases, many years ago), and also saw him in the context of projects during which the Applicant worked largely alone, could organise his own time and interacted with others only in a limited, technical sense.

429.  The Respondent has accepted that the Applicant was technically well qualified and able to do his work.  That has never been in doubt..

430  Even the Applicant’s own witness, Dr Holland-Smith, accepted that the best judge of a career level is the Resource and Business Group Managers, but who should take due note of any Technical Manager’s comments.  He accepted that those with all the relevant evidence must make the decision.
431  However, Dr Holland-Smith did, during the course of his evidence, throw some doubts on the Applicant’s credibility, since he stated that he was “stunned” by the suggestion that he had used the words “kick in the teeth”.  He stated that he did not recall using such words and did not usually use those words which the Applicant attributed to him in para 22 of his statement.

432.  Also, we noted during the Applicant’s cross-examination that he was, as many of his managers have described him, unco-operative, evasive and, on occasions, either misleading or downright untruthful.”
The go on to say at paragraph 434:

“The evidence about Dr Holland-Smith using the words “kicked in the teeth” is one example of the Applicant’s untruthfulness.”

6
The matter then came before the EAT on 13 January 2003, with a decision handed down on 21 February, and that is the decision which Mr Zaman now seeks to review.  He placed before the Tribunal numerous grounds of appeal in relation to bias, perversity, and criticism of the manner in which the Tribunal dealt with the facts, and Judge McMullen dealt with a number of those, some eighteen in all, plus further grounds of appeal relating to bias.  They had arisen from Mr Zaman’s outline grounds of appeal, and in ground (4) he had said that the Tribunal acted:

“Perversely, failing to make findings on the evidence of the Appellant’s witnesses who were his colleagues and Project managers, in the latest five years of his employment, and instead relying on……..”
and he detailed in summary the collateral evidence and anonymous double-hearsay evidence from a much earlier period.  

7
The hearing before the EAT was a preliminary hearing, effectively seeking leave to appeal.  It is right to say that as the decision is drafted, there is no specific reference to the fact that it is a preliminary hearing, although one can have some indication of that from the fact that he was the only person to appear and make submissions at the hearing.  Part of today’s case has involved Mr Zaman renewing criticism that he tried to make when he appealed Judge McMullen’s decision to the Court of Appeal, which was that Judge McMullen and his colleagues, in dealing with a preliminary hearing had effectively adopted the wrong test.  They should have asked themselves at that stage whether or not there were arguable grounds of appeal, rather than seeking to deal with the appeal on its merits on a one-sided basis.  
8
His concern is further exacerbated by the fact that Judge McMullen’s decision, which had been transcribed, as it would be normally if there is an appeal to the Court of Appeal, and has gone on to our website, has indeed also been reported by the All England reporter service, again, without a specific reference as to its being a preliminary hearing.  Our preliminary hearings are regarded as determination of points of law that are raised and they can get on to the website if there are important points of law that emerge, even at a preliminary stage.  I see the force of Mr Zaman’s complaint that certainly, on the record, it should be recorded that it is a preliminary hearing, so that it is not given necessarily the force that a full decision would also be given.  He did not seek to use that complaint about the preliminary hearing as part of his review, although he has raised it today.  
9
In terms of Dr Holland-Smith and the other witnesses’ evidence, and ground (4) of the appeal, the Tribunal, in dealing and rejecting that particular ground of appeal said this:
“The Applicant contends that the Tribunal made assessments of the period prior to 1996 when it should have paid attention to the period 1996 - 2000 and in doing so relied upon Messrs Davison and Purvis.  In other words the Tribunal balanced the evidence of these later managers against the evidence of those from an earlier period who on the Applicant’s behalf included Dr Holland-Smith, Dr Phillips, Dr Pinfold and Mr Peggs.  But the Tribunal noted that Dr Holland-Smith’s evidence conceded that these managers saw him over a relatively short period of time when the Applicant worked largely alone and could work and organise his own time.”
On the face of it there is a contradiction between that resume of the facts on this particular issue, to what the Tribunal said which was “these managers saw him over a relatively short period”, in other words, they are not attributing Dr Holland-Smith with the knowledge that these managers saw him over a period of time, but simply acknowledging that the managers individually acknowledged that they only saw him over a relatively short period of time.  There is, on the face of it, a difference quite clearly between the finding in paragraph 428, and as reported in Judge McMullen’s decision, ground (4).  
10
Judge McMullen refused leave and the matter came before Mummery LJ for leave to appeal to the Court of Appeal.  The contradiction between the two versions of facts that I have highlighted, certainly was not referred to by Mummery LJ at all.  I have not seen any of the submissions that Mr Zaman put before Mummery LJ as to whether or not he highlighted this apparent error on the part of Judge McMullen’s decision.  Mummery LJ did hear submissions from Mr Zaman in relation to Judge McMullen approaching the hearing from the wrong perspective, that is as a full hearing rather than a preliminary hearing, but as Mummery LJ correctly pointed out in the first of his two decisions, that it was not necessary for him to deal with criticisms of the Employment Appeal Tribunal, for the simple fact that the question for the Court of Appeal is always whether there was an error of law in the decision of the Employment Tribunal itself.  
11
Mr Zaman today still submits that the Court of Appeal could have considered the issue as to whether this Court applied the wrong test in assessing whether or not to grant him a full hearing, but if he has a complaint about Mummery LJ’s approach, then his only avenue is to seek to appeal Mummery LJ’s decision.  

12
So matters then rested, following Mummery LJ’s rejection of Mr Zaman’s application for leave to appeal to the Court of Appeal, those decisions being given first of all in May 2003 and a later one in December.  The review comes about because in February of this year, Dr Holland-Smith having apparently seen a copy of Judge McMullen’s decision, wrote a letter to this Court saying that with reference to the paragraph concerning ground (4), that I have already quoted

“I wish to respectfully advise that I do not know the manager’s named as Dr Phillips, Dr Pinfold and Mr Peggs, and I do not believe that I have been asked at any time to comment on the applicant’s relationship with them”
As a result of that letter, as I have already indicated, the review application was commenced in April of this year.  Are there any grounds, therefore, for allowing a review to take place of Judge McMullen’s decision, so long after the events?  I cannot find any grounds for so doing.  

13
In relation to Mr Zaman’s continuing complaint about the manner in which Judge McMullen dealt with the case and the manner in which it has been reported, it seems to me that any avenue for complaint as far as that is concerned was exhausted once Mummery LJ had refused him leave to appeal, and it seems to me that was the end of the matter, as far as that particular complaint was concerned, other than by my noting today and commenting that, if possible, any decision given by this Court on a preliminary basis should indicate that that is the situation; that would apply to the so-called fresh evidence which he wishes to introduce from the All England Reporters which really applies and is linked to that particular issue, I reject his complaints on this issue.
14
As far as Dr Holland-Smith is concerned, whilst Dr Holland’s Smith’s letter was not sent until this year, the complaint that Mr Zaman makes which effectively is that Judge McMullen in his judgment has misquoted or misinterpreted the Tribunal’s findings, would be obvious to anyone reading the two decisions; in order words, as soon as Judge McMullen’s decision was available in February of last year, the complaint could have been made that Judge McMullen’s decision misquoted what the Tribunal had actually said.  
15
Mr Zaman argues today that that mistake was so important, since it went to the core of his argument that witnesses had throughout exaggerated his mistakes and defaults, that it vitiated the whole of Judge McMullen’s decision-making.  But I cannot agree with that view.  The mistake made by Judge McMullen in the manner in which he reported the facts of that particular passage from the Tribunal is, to my mind, not significant.  It was one of eighteen grounds or so that Judge McMullen was dealing with, and without going into the whole of the Tribunal decision, there was a wealth of evidence which the Tribunal could, and, indeed, accept, that the lack of advancement of Mr Zaman was not due to racial discrimination.  

16
To put it bluntly, the mistake made in Judge McMullen’s decision was, to my mind, of a minimal and not significant level, and as I have indicated already, the mistake was apparent once Judge McMullen’s decision had come out, and could have been the subject of complaint if necessary, to the Court of Appeal, and indeed could have been the subject of an urgent review to Judge McMullen in 2003.  To leave matters for over a year to make a complaint about that one aspect is to my mind far too late, well outside the time limits for review, and, accordingly, whilst I appreciate the continuing feelings that Mr Zaman has about this matter, I cannot allow Judge McMullen’s decision to be re-opened and reviewed.  

17
Earlier in this hearing I rejected Mr Zaman’s application for the whole proceedings to be tape recorded.  He advanced no cogent reasons as to why that was necessary.
PAGE  
( Copyright 2004

