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SUMMARY
Practice & Procedure:  Appellate Jurisdiction 
The Employment Appeal Tribunal has no jurisdiction to deal with an appeal against a matter referred to in a tribunal’s reasons and not a material finding for its judgment while the substantive judgment is not appealed.  An appeal against a Costs Order which has not been made and for which no hearing has been held could not be entertained.  An appeal against the Order actually made, submitted nine days out of time, would not be validated: Woodward v Abbey National plc [2005] IRLR 782 EAT applied.  
HIS HONOUR JUDGE McMULLEN QC
1. I will refer to the parties as Claimant and Respondent.  This case has an unusual procedural history in the EAT.  The Claimant’s appeal came before me on 29 July 2005 for a preliminary hearing pursuant to an Order of HH Judge Birtles on the sift.  I adjourned that hearing for further consideration on the papers and to allow the Claimant an opportunity to present a Notice of Appeal against a second judgment - the costs judgment - of the Tribunal.  I provided for the parties to exchange submissions on this and they have done. Due to an unfortunate error at the EAT, the judgment was delayed for one month for which I apologise. 
2. There are two points in this case.  First, may the Claimant appeal against certain aspects of a judgment in which the Order itself is not appealed?  Secondly, on the assumption that an appeal against the Costs Order was made out of time, should discretion be exercised to allow it to be validated?  

The facts

3. The facts can only tentatively be stated because the appeal is against a judgment on a preliminary point.  The Claimant was employed by the Respondent as Executive Vice President of Sales and Marketing on 1 July 2003.  His remuneration package was divided in two so that 50% of it was salary and 50% was bonus.  On 25 March 2004, the Respondent dismissed him.  He was, by contract, entitled to six months’ notice and there was no provision for payment in lieu of notice.  The dismissal was wrongful.  The Respondent subsequently paid the Claimant £77,510 in respect of salary and benefits said to represent six months’ pay.  It refused to pay any bonus on the ground that this was not a contractual entitlement.  Had he worked his notice, it would have expired on 24 September 2004.  He presented a claim to the Employment Tribunal on 22 December 2004.  The Chairman Mrs J Hill, sitting at Reading, decided at the preliminary hearing that the claim was out of time since the effective date of termination for the purposes of section 97 of the Employment Rights Act was 25 March 2004.  There was no application to extend time on the basis that it was not reasonably practicable to present the claim earlier.  That Judgment was sent to parties on 17 March 2005.  The parties were at all times represented by solicitors and Counsel.  Notice of Appeal against that was presented on 26 April 2005.  
4. Meanwhile, the Respondent had applied for a Costs Order.  A hearing was conducted again by the Chairman and Judgment and Reasons were sent to parties on 8 June 2005.  At my invitation, the Claimant submitted a Notice of Appeal on the day of my oral hearing, 29 July 2005, against the costs judgment.  The deadline for submitting a Notice of Appeal with all relevant documents is 42 days and this had expired on 20 July 2005.  The Notice of Appeal against the Costs Order was thus nine days out of time.  It was not accompanied by the claim and the response or the ET judgment appealed against, and it was not sent to the Respondent.  Those would normally be fatal matters.  Since I was sitting alone and had all of those documents and had adjourned the preliminary hearing against the first Tribunal Judgment, I will allow the Notice of Appeal with relevant documents to have been presented on that date.  In fairness, the Respondent does not seek to have the case dismissed on this basis but merely complains that this is symptomatic of the Claimant’s approach to these proceedings.
The legislation
5. An appeal to the EAT is regulated by the Employment Tribunals Act 1996 section 21(1) which provides as follows:
“An appeal lies to the Appeal Tribunal on any question of law arising from any decision of, or arising in any proceedings before, an employment tribunal under or by virtue of [a list of statutory provisions follows]”.
6. This section has not been updated in line with the language of the 2004 Employment Tribunal Regulations, for a tribunal now makes judgments, orders and decisions.  Since the predecessor to section 21 came into force, it has been apt to cover appeals on questions of law from both decisions and orders.  A simple example is an order for disclosure of documents.  I am not aware of any appeal being brought in respect of a matter before an Employment Tribunal which did not result in a determination being under threat, but which focuses upon, for example, the reasoning of a tribunal.  Even if the language of section 21 were broad enough to include matters arising such as criticisms of the procedure or allegations of apparent bias, I cannot see how they would be entertained as a question of law unless they led to an adverse determinaton against the Appellant which is appealed.  They may lead to a complaint relating to the administration of justice or against particular judicial officers, but in my judgment the language of section 21 regulates appeals on questions of law only against judgments, orders and decisions and not against reasons.

7. The right to claim unfair dismissal is provided by Employment Rights Act 1996 section 94 but the right is excluded in the case of a person who does not have a qualifying period of employment of one year: section 108.  That provision expressly refers to the “effective date of termination” which is provided for by section 97:  

“97.

Effective date of termination
(1) Subject to the following provisions of this section, in this Part ‘the effective date of termination”-

(a) in relation to an employee whose contract of employment is terminated by notice, whether given by his employer or by the employee, means the date on which the notice expires,

(b) in relation to an employee whose contract of employment is terminated without notice, means the date on which the termination takes effect……” 

The Chairman’s findings
8. The central issue for the Chairman to determine was: what was the effective date of termination?  She made the following findings:
“21.

All the documentary evidence made it clear and unambiguous that the employment relationship had come to an end on 25 March 2004. A reasonable employee would have known that. That was the effective date of termination.

22.

In the alternative, the claimant argued that, where all employer purports to dismiss an employee other than in accordance with the contract, they are estopped by convention from resiling from the contracted position. He further argued that Mr Waterman's recollection that Mr Randall had said that the company would fulfil its contractual obligations in full meant that the respondents were estopped from resiling from that position. He also argued that a party should not be allowed to rely on its own wrongful conduct.

23.

The Tribunal in reaching any decision on effective date of termination must be guided by the guidance received over many years by the Employment Appeal Tribunal and the Court of Appeal in this regard. It is abundantly clear that, as creatures of statute, the Tribunal must look first at the statute. Effective date of termination is the date when a respondent gives to an employee notice of the date when the employment relationship will come to an end: s.97(1)(b) Employment Rights Act 1996. A letter of dismissal is only effective if it is clear and unambiguous. This was a clear, unambiguous termination of employment from the day of the letter. No discussions before the event or after the event altered that fact or could alter that fact. Equity has no place within statutory matters such as unfair dismissal or the jurisdiction for breach of contract under the Ex'1ension of Jurisdiction Order 1994. The claimant's arguments therefore before the Tribunal are misconceived”.

Discussion of the arguments

9. The grounds of appeal in this case attack “certain of [the tribunal’s] determinations” and the Skeleton Argument presented by Mr Scott Pearman of Counsel on behalf of the Claimant notes that the appeal is against “certain aspects of a decision”.   However, the Skeleton Argument also notes the following: 
“1.
This is an appeal against certain aspects of a decision by a Chairman sitting alone in Reading.  The Judgement was promulgated on 17 March 2005.  The Appellant also appeals against the subsequent £10,000 Costs Order made by the same Chairman and sent on 8 June 2005.

2.
This is not an appeal against the Chairman’s determination that C was dismissed without notice.  C accepts that having heard the evidence, the Chairman was entitled to reach her conclusion in R’s favour.  This appeal contends that the Chairman erred in her implicit conclusion that no other Chairman could have reached any decision other than the one she in fact reached”.

10. The Skeleton Argument also expressly seeks to appeal against the Costs Order.  In other words, when this was drafted on 19 July, still within time for a Notice of Appeal to be lodged at the EAT, no Notice of Appeal was so lodged.  

11. In written submissions presented by Miss Lucy Bone of Counsel, who also appeared as did Mr Pearman at the Employment Tribunal at both of the hearings, the point is taken that this is an academic appeal.  Given that there is no appeal against the adverse judgment, there is no scope for an appeal against the reasoning.  In my judgment that is correct.  The EAT will not entertain academic appeals: IMI Yorkshire Imperial Limited v Olender [1982] ICR 69 EAT.  Exceptionally, where a point of general public importance is raised, an appeal may be entertained by the Courts: Don Pasquale v HM Customs & Excise [1990] 1 WLR 1108 CA.  The Respondent describes the action of the Claimant as a pre-emptive appeal against the Costs Order.  That may be a practical way of looking at this situation, but there is no statutory base for the lodging of a Notice of Appeal against a judgment which has not been made.  
12. What is at issue in this case is the finding that the Claimant’s argument was misconceived.  That plainly paved the way for the Costs Order; but the finding that the argument was misconceived was not a material finding in relation to the preliminary issue which the Chairman had to decide.  She had to decide when the effective date of termination was and in doing so, rejected the Claimant’s submissions.  That she depicted one or more of them as misconceived was not a material finding on the preliminary point.  That language became material when she conducted the costs hearing.  The finding is expressly adopted.  The Claimant would not be estopped from arguing that, in the costs hearing, the depiction of the arguments as misconceived was wrong simply because he had not appealed the original judgment.  The Costs Order was based upon a finding made at the costs hearing that the argument was misconceived.  
13. To put the matter another way, if the Respondent had failed in its application for costs, this exercise would truly be academic.  The Claimant would be appealing against the possibility that the Respondent would use the finding of “misconceived” as grounds for applying for costs and that the Tribunal might, at some future stage, award costs on that basis, and it never did.  But before it did so, any issue would be academic.  
14. Criticism is made by Mr Pearman of certain aspects of paragraph 23 cited above.  I agree with the submission made on behalf of the Respondent that the references to equity are simply an aside not necessary for the Chairman’s decision.

15. Even if I were to consider that there were a live dispute between the parties as to the outcome of this judgment, I do not consider that there is a reasonable prospect of success in any of the arguments Mr Pearman raises.  Effective date of termination is a statutory concept and cannot be displaced by agreement between the parties or by action of the parties.  The statutory concept was fully examined by the Court of Appeal in Harper v Virgin Net [2004] IRLR 390.  There were ample findings made by the Chairman based upon the documentary material to indicate that the effective date of termination was 25 March 2004 and the Claimant knew it.  I will therefore dismiss the appeal primarily because it is academic but also because it has no reasonable prospect of success if I am wrong on the former.
The Costs Order
16. I now turn to the second Notice of Appeal, that is in respect of the costs judgment.  The time limits for presentation of a Notice of Appeal are generous and strictly enforced by the EAT: see the Practice Statement of 3 February 2005 and Woodward v Abbey National plc [2005] IRLR 782 EAT, Burton P and members.  The Claimant’s case was already before the EAT and in the hands of skilled advisers.  At a time when Mr Pearman, in his Skeleton Argument, was seeking the quashing of the costs judgment, he was still in time to present a Notice of Appeal in proper form and yet did not do so.  I do not accept that the appeal against the original judgment was apt to include an appeal against the costs judgment which had, at that stage, not been made and in respect of which there had not been a hearing.  The practical reality about these proceedings is that if the Costs Order had not been made, we would not be here.  True it is that the reasoning in the costs judgment rehearses the reasoning in the original judgment but it is the reasoning in the costs judgment which led to the award of costs.  The practical focus of the Claimant’s dissatisfaction is that Order.  Yet no explanation has been given to me as to why I should exercise my discretion to extend time.  I have considered the authorities cited in Woodward and hold that there is no acceptable reason explaining the failure by the Claimant to lodge a Notice of Appeal against the Costs Order within time. I do not consider it just or equitable for me to take the exceptional step of validating the Notice of Appeal.  
17. I would very much like to thank Mr Pearman and Miss Bone for their very clear written arguments.  The appeal against the original judgment is dismissed.  The Notice of Appeal against the costs judgment is out of time.
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