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HIS HONOUR JUDGE PETER CLARK
1
This case involves complaints of unjustifiable discipline by a trade union, brought by the Applicant, Mrs Stella Massey, against the Respondent Trade Union, UNIFI.  We shall refer to the parties as they were described below.  The Applicant’s claim was resisted and was heard and determined by an Employment Tribunal sitting at Leeds under the chairmanship of Mrs C Lee.  By its Reserved Decision with Extended Written Reasons (EWR), promulgated on 9 January 2004, the Tribunal upheld the Applicant’s claim in part and made declarations accordingly, having permitted the Applicant to amend her Originating Application.  Against the Tribunal’s amendment order and those parts of the Decision upholding the Applicant’s complaints the Respondent Union now appeals.  There is no cross-appeal by the Applicant against those parts of her complaint which were rejected by the Tribunal.  
Unjustifiable discipline
2
The statutory framework, protecting the rights of a trade union member, past or present, not to be unjustifiably disciplined, is contained in sections 64 - 65 of the Trade Union and Labour Relations (Consolidation) Act 1992 (“TULRCA”).  The following features are material to this appeal:
(1) By section 64(2) a member is disciplined by a trade union if a determination is made, or purportedly made, under the rules of the union or by an official of the union or a number of persons including an official that, among other things, the member should be subjected to some other detriment (section 64(2)(f) ).  
What is a ‘determination’ was considered by the EAT (Wood P presiding) in T&GWU -v- Webber [1990] IRLR 462.  There Mr Webber, a member of the T&GWU, was involved in an altercation with his branch secretary.  A request was made by the branch that he be expelled from the union.  Expulsion amounts to discipline under section 64(2)(a).  A meeting of the union Regional Council approved a recommendation for his expulsion.  The power to expel lay only with the union’s General Executive Council (GEC).  Mr Webber contended that the Regional Council recommendation amounted to a determination for the purposes of what is now section 64(2).  The Industrial Tribunal upheld his complaint.  The EAT reversed that decision.  In so holding, the EAT drew a distinction, on the facts of the case, between a recommendation to expel, which was not in the event implemented by the GEC and a determination which disposed of the expulsion issue.  The recommendation by the Regional Council contained a condition subsequent, a decision by the GEC, and was not a determination for the purposes of the Act.  
As to the meaning of ‘detriment’ in section 64(2)(f), we accept Mr Draycott’s submission, which he made to the Tribunal below (EWR paragraph 17), that “detriment in section 64(2)(f) has the same meaning as has been ascribed to the word in the context of the discrimination statutes by the House of Lords in Shamoon -v- Chief Constable of the Royal Ulster Constabulary [2003] ICR 337, namely, that a detriment exists if a reasonable worker would or might take the view that the treatment accorded to her had in the circumstances been to her detriment.  It is not necessary to show some physical or economic consequence.  (per Lord Hope, paragraph 35).  
(2)  The discipline under (1) above will be prima facie unjustifiable if the reason, or one of the reasons for it, falls within any of the 12 categories of conduct contained in section 65(2) - (4).  We are principally concerned with conduct on the part of the Applicant which falls within, or which the Respondent believed fell within, section 65(2)(c), namely, an assertion (whether by bringing proceedings or otherwise) that the union, any official or representative of it or a trustee of its property has contravened, or is proposing to contravene, a requirement which is, or is thought to be, imposed by or under the rules of the union or any other agreement or by or under any enactment or any rule of law.  
(3)  That prima facie lack of justification is subject to:

(a) bad faith on the part of the member in relation to her assertion of wrongdoing by the union (section 65(1) and (6) ) and 
(b) cases where the conduct falling with section 65(2) - (4) consists of an act, omission or statement by the member which is one in respect of which members would be disciplined irrespective of the same being in connection with conduct under subsections (2) and (3).  (Section 65(5) ).  
The facts
3
The facts as found by the Tribunal are set out at length at paragraph 6 EWR.  In essence, the Applicant was employed by the Royal Bank of Scotland (RBS) until her retirement in June 2001.  She had been a member of the Respondent Union during that employment and remained so following her retirement.  She was at all relevant times an elected member of the National Executive Council (NEC) of the union, and as such was a co-opted member of the union’s RBS National Company Committee (NCC).
4
Until 2002 a system operated whereby the Respondent nominated trustees to sit on the Board of the RBS Pension Fund.  Under the new system RBS required elections to be held for the appointment of Trustees to the Pension Fund.  The electorate was the whole membership of the Pension Fund.  The Respondent negotiated a position whereby preferred candidates could be suggested by the union and the Group Pensioners Association.  
5
A NCC meeting was held on 11 - 12 June 2002 at which it was decided that three union candidates would be preferred and that they should be “active” members of the Pension Scheme (as opposed to retired members, such as the Applicant).  Those three preferred candidates were Elizabeth Shenton, Chair of the NCC, Mr Holly, Eastern Representative on the NCC and Mr Bowie, a seconded representative on the NCC.  Subsequently Mr Martin, Vice-Chair of the NCC replaced Mr Bowie as the third union candidate.  There were a further two candidates preferred by the Group Pensioner Association (GPA).  
6
In July 2002 the Applicant submitted her nomination form to stand in the election.  

7
All candidates in the election, some 91 in all, were required to submit pen portraits of themselves.  On 2 September RBS sent out those pen portraits.  That of the Applicant, amended by RBS, read as follows:

“Pensions are under increasing attack.  Until now we have had “Nominated Trustees”.  We now have “Preferred” candidates, but I urge you to look beyond these and vote for an independent trustee.  
While working part-time for Nat/West I have also successfully managed a property investment business and share portfolio.  I have been deeply involved in pension issues, and have spent ten years on NWSA Management Committee, UNIFI Executive and NatWest European Council.  I recognise the value of independent judgment.

The pension fund does not belong to the Bank, the Unions, or even the Pensioners’ Committee.  It actually belong to you, the staff, ex-staff and pensioners, to whose interests I offer total commitment.”  

The Tribunal accepted that the words “I urge you to look beyond these [the preferred candidates] and vote for an independent trustee” could be construed as meaning that the preferred candidates may not act independently of the union for the future (EWR paragraph 6(10) ).
8
The Applicant’s words in her pen portrait evoked an immediate complaint from Mrs Shenton to the union and on 6 September 2002 Mr Sweeney, General Secretary of the union, wrote to the Applicant requesting her to withdraw her nomination forthwith on the grounds that she was an NEC member representing the NCC; had attended NCC meetings where decisions were taken on nominating preferred candidates and had not herself sought nomination as a preferred candidate, nor had she informed NCC colleagues of her intention to stand in the election.  

9
Further complaints were received by the union from members, including Mr Martin.  He complained that the Applicant’s remarks brought the union into disrepute; they were an attack on the union.  The Tribunal concluded that the complaints were not directed to the fact of the Applicant standing as a candidate in the election, but the words she used in respect of the preferred candidates.
10
Mr Sweeney wrote to the Applicant on 20 September.  He referred to the complaints made by Mr Martin and Ms Shenton.  He treated them as a charge of conduct detrimental to the union brought against the Applicant as a member of the NEC, to be heard by the union Appeals Committee (AC) under Rule 13, Procedure A, sub-paragraph (xiv) of the union rule book.  He concluded by informing the Applicant that he would arrange a date for the AC hearing . 
11
On 24 - 25 September 2002 the NCC met.  The question of the Applicant’s actions in the election were debated.  By then the results had been announced; The three union and two GPA preferred candidates had been returned.  The Applicant polled the next highest vote.  That meant that she would succeed to the first vacancy during the next six year term.  She was present during the debate, but declined an invitation to speak.  The upshot was that the NCC passed a motion of no confidence in the Applicant to represent the NCC on the NEC and called on her to consider her position.  
12
On 16 October the Applicant wrote to Mr Sweeney, seeking legal assistance in connection with her forthcoming AC hearing.  That was refused by his reply of 17 October.  
13
By a second letter of 16 October the Applicant made complaint about the NCC no confidence motion.  On 25 October Mr Sweeney replied, rejecting her contention that the motion was passed in breach of the union’s rules.  He wrote a second letter of that date, rejecting her complaint that he had misinterpreted the procedures under rule 13 in relation to the forthcoming AC hearing.  
14
On 7 January 2003 the AC reached its determination following a hearing  It read as follows:

“The Appeals Committee agreed unanimously that Mrs Stella Massey had acted in a way detrimental and prejudicial to the interests of the Union.  
The Appeals Committee determined that the first paragraph of her election address had implied that the Union’s preferred candidates were not capable of acting as independent trustees.  This clearly inferred that those same candidates were incapable of acting in an independent manner as required of Pension Trustees.

This impression was reinforced by her statement in which she states “far from Union backing being a help to a Trustee in discharging his duties, it poses an actual hindrance to their proper performance.”

Having found this charge proven this Appeals Committee unanimously rules that Mrs Stella Massey be debarred from holding any Union office for a period of two years, effective immediately.”

The complaint to the Employment Tribunal
15
The Applicant presented her Originating Application to the Tribunal on 3 April 2003.  She was then acting in person.  The complaint was one of unjustifiable discipline under section 66 TULRCA.  The particulars of complaint refer to the AC hearing of 7 January 2003; the Applicant’s candidacy for the RBS Pension Fund Trustees’ election; to her pen portrait; the General Secretary’s letter of 6 September 2002 and the outcome of the AC disciplinary hearing, said to amount to unjustifiable discipline.  
16
The claim was resisted.  Subsequently solicitors were instructed by the Applicant and on 20 June 2003 those solicitors lodged a draft amended Originating Application alleging the following relevant determinations amounting to acts of unjustifiable indiscipline by the Respondent; 

(1) The General Secretary’s letter of 6 September.

(2) The NCC motion of no confidence of 25 September.

(3) The General Secretary’s refusal to provide the Applicant with union legal assistance by letter of 17 October.  

(4) The General Secretary’s statements, in his letters of 25 October, that he believed the NCC motion of no confidence had not contravened the union rule book, nor the manner in which the complaints against her had been handled.   

(5) The AC determination of 7 January 2003.  

We shall hereafter refer to these individual complaints by the same numbering (the five complaints).  

Amendment
17
At a directions hearing held on 6 June 2003 a Chairman, Mr A J Simpson, directed, at paragraph 3 of his order dated 13 June:

“(a) If the applicant will seek to rely upon any matters not specifically set out in paragraph 11 of the Originating Application, an application for leave to amend the Originating Application setting out such matters must be filed not later than 4 pm on 20 June 2003.  
(b) If such an application is made and leave is granted, the respondent is given leave to file an amended Notice of Appearance within 21 days of the service on it of the amended Originating Application.”

Following receipt of the Applicant’s draft amended Originating Application, by letter dated 23 June, the Tribunal wrote to the parties:
“A Chairman of the Employment Tribunals has agreed to accept this as an amendment to the Originating Application.”
Nothing turns on that delphic pronouncement.  

Having been served with the amended Originating Application the Respondent duly lodged an amended Notice of Appearance, responding to each of the Applicant’s complaints, and dated 14 July.
18
It seems that before the Lee Tribunal a point was taken on behalf of the Respondent that each of the five complaints, save for the last, that is the AC determination of 7 January 2003, was out of time.  

Section 66(2) TULRCA provides:

“(2) The Tribunal shall not entertain such a complaint [of unjustifiable discipline under section 66(1)]  unless it is presented -

(a) before the end of the period of three months beginning with the date of the making of the determination claimed to infringe the right, or

(b) where the Tribunal is satisfied -

(i) that it was not reasonably practicable for the complaint to be presented before the end of that period, or

(ii) that any delay in making the complaint is wholly or partly attributable to a reasonable attempt to appeal against the determination or to have it reconsidered or reviewed, 

within such further period as the Tribunal considers reasonable.”

19
The Tribunal rejected complaints (1) and (3)  and we are no longer concerned with them.  Consequently in this appeal we are required to consider the Tribunal’s findings that complaints (2) and (4) were in time.  
20
First, Mr Draycott submitted below, as he does before us that, following the guidance of Mummery P in Selkent -v- Moore [1996] IRLR 661, the form of amendment to the Originating Application dated 20 June 2003 amounted to an addition of factual detail to an existing allegation, rather than a substantial pleading or an entirely new allegation which engaged the question of limitation.   

21
We accept that submission.  Even if ‘final’ permission was not granted by the order made on 23 June, it is clear that the Lee Tribunal granted permission.  In our judgment they were entitled to do so.  The nature of the claim, unjustifiable discipline, remained the same.  It was simply more precisely delineated as a matter of fact and law, now that solicitors for the Applicant had arrived on the scene.  
22
Thus we reject Mr Jones’ principal submission in the appeal that the Tribunal was wrong not to take into account, for the purposes of limitation, the period between presentation of the Originating Application on 3 April 2003 and 20 June when the amended Originating Application was lodged.
23
The result is that the Tribunal was entitled to treat the five complaints, by amendment, as having been presented on 3 April 2003.  

Limitation
24
That still leaves the position that the first four of the five complaints involved alleged determinations by the Respondent made more than three months before presentation of the Originating Application as amended (section 66(2)(a) ).  Thus the question is whether the Tribunal was entitled to find that, so far as is presently material, complaints (2) and (4) fell within section 66(2)(b).  
25
The Tribunal’s reasoning is set out at paragraph 27 EWR:

“We then considered the out of time issue.  The originating application was clearly presented out of time, considering that this motion was passed on 25 September 2002.”

[The NCC no confidence motion] 
“However the whole of Applicant’s protracted correspondence from thereon was, in our view, due to her reasonable attempts to appeal against the decision made against her or to have it reconsidered or reviewed.  The Applicant made strenuous efforts to that end until the decision of the Appeal Committee was communicated to her.  Thereafter we considered, given the complexity of the issue and the seriousness of the step the Applicant knew she was taking, that she commenced proceedings within a reasonable time.”
26
In our judgment, contrary to the submissions of Mr Jones, that was a permissible application by the Tribunal of the provisions of section 66(2)(b)(ii) to the facts of the case.  Perusal of the correspondence between the parties which was before the Employment Tribunal following the NCC no confidence motion on 25 September 2002, including the General Secretary’s letters of 25 October, culminated in the AC hearing and determination of 7 January 2003.  Up until that date the Applicant was seeking to have those two earlier alleged determinations reconsidered or reviewed.  The further period until presentation of the Originating Application on 3 March was, the Tribunal held, a reasonable period given the complexity of the issue and the seriousness of the step which the Applicant was taking, that is, bringing proceedings against her own union.  In these circumstances we reject this part of the union’s appeal.  
The Tribunal’s Substantive Decision
27
The Tribunal’s reasons for upholding complaints (2), (4) and (5) were as follows:

(2)  NCC no confidence  motion of 25 September

The no confidence motion was a determination.  It was unconditional and disposed of the issue for the NCC (see Webber).  The NCC was acting for the union (section 64(2)(b) ).  The Applicant suffered a detriment (section 64(2)(f) ).  The reason for that act of discipline was that the Applicant had asserted that the union had contravened or was about to contravene an enactment or rule of law (section 65(2)(c) ), namely that the union preferred candidates would not act independently as trustees of the RBS Pension Fund if elected.  That assertion was made in good faith (section 65(6) ).  She would not have been disciplined simply for standing as a candidate in the election (section 65(5) ). We take this summary from EWR paragraphs 23 - 26.

(4) Mr Sweeney’s letters of 25 October
The Tribunal concluded (EWR paragraph 30) that by rejecting her complaint of breach of the union rules, first in relation to the no confidence motion and secondly so far as the members’ complaints against her were concerned, that the General Secretary had made a determination and subjected the Applicant to a detriment for a reason falling with section 65(2)(c).  They again considered and rejected the section 65(5) exception.  No question of bad faith arises in this appeal.  
(5) The AC determination of 7 January 2003
That was clearly a determination.  The Applicant was subjected to a detriment; she was prevented from conducting her duties as a committee member and from standing for union office for two years.  It was a determination made by a committee of the union and therefore by the union.  The reason for that act of discipline was the committee’s belief that the Applicant was asserting that the union preferred candidates would not act independently if elected trustees.  Section 65(5) did not apply.  She acted in good faith (EWR paragraph 32).  
Substantive grounds of appeal
28
In dealing with the challenge to each of the three relevant Tribunal findings of unjustifiable discipline it is convenient to deal with the submissions of Counsel under the following heads:
(1) Determination
Mr Jones contends that neither the no confidence motion of 25 September, nor the General Secretary’s letters of 25 October constituted “determinations” within the  meaning of section 64(2).  

29
As to the no confidence motion, we reject his submission  Mr Jones accepts that that act by the NCC constituted a detriment to the Applicant for the purposes of section 64(2)(f).  The Tribunal correctly so found.  We do not read paragraph 23 EWR as Mr Jones invited us to do.  The Tribunal did not confuse or conflate the question of determination with that of detriment.  The word “as” in the first sentence means “as well as”, not “because”.  They went on to find that the no confidence motion disposed of the issues so far as the NCC was concerned.  It was unconditional.  In that sense, the facts differ from those in Webber.  The Tribunal’s finding is consistent with the EAT approach in Nalgo -v- Killorn [1990] IRLR 464.  
30
The General Secretary’s letters of 25 October are, however, as different matter.  We agree with Mr Jones that the General Secretary was merely expressing an opinion, rather than making a determination as to the question of whether the NCC motion of no confidence breached the union rules, or the process by which she was to come before the AC.  Further, we are not persuaded that the Applicant thereby suffered a detriment.  For these reasons we uphold the union’s appeal against this part of the Tribunal’s Decision.  
(2) Reason for discipline
31
In the light of our finding in relation to item (4) we are left with the Tribunal’s findings in respect of the no confidence motion and AC determination.  What was the reason or reasons for these determinations?  Did that reason or one of the reasons fall within section 65(2)(c)?  One of the reasons for the NCC motion and the AC determination, so the Tribunal found as fact, was the belief in each case that the Applicant’s pen portrait amounted to an attack on the independence of union preferred candidates should they be elected trustees of the RBS Pension Fund.  That was an assertion by the Applicant that those candidates, members and office holders in the union, and endorsed by the union, proposed to contravene a rule of law, namely the duty of a trustee to act independently; see Cowan -v- Scargill [1984] 2 AER 750, to which the Tribunal was referred by Mr Draycott (EWR paragraph 14).  In these circumstances we can see no grounds in law for impugning the Tribunal’s findings at paragraphs 24 - 25 EWR.  
32
In reaching a similar conclusion in relation to the AC determination we are satisfied that the Tribunal was entitled to take into account, on the whole of the evidence, the inference which they drew (EWR paragraph 32) that the members of that committee took into account everything which they had seen in the correspondence copied to them, notwithstanding the assertion of Mr Ainsworth to the contrary.  
(3)  Section 65(5)
33
Again, in relation to both, now relevant determinations, the Tribunal did not accept that another member would have been disciplined without the section 65(2)(c) reason applying.  That, in our judgment, was a finding open to the Tribunal.  At paragraph 24 EWR they found that it was not the fact of her standing in the election and showing disunity which led to her being disciplined, it was solely the reason falling within section 65(2)(c).  
Conclusion
34
It follows that we shall allow the appeal in part.  We set aside the Tribunal’s declaration that the General Secretary’s letters of 25 October constituted unjustifiable discipline of the Applicant.  We uphold the remaining two findings of unjustified discipline, namely the NCC motion of no confidence and the AC determination.  
Remedies
35
We heard this appeal on 4 June 2004 and reserved our judgment.  Before judgment was handed down the Applicant’s solicitors, no doubt conscious of the time limits contained in section 67(3) TULRCA, wrote to the EAT making application under section 67(2) for compensation to be awarded to the Applicant.  The Act, as presently constituted, contains a curious split jurisdiction between the Employment Tribunal and the EAT.  
36
For the purposes of that application we give the following directions, with liberty to the parties to apply.  The Applicant to lodge points of claim within 21 days of this judgment being handed down; the Respondent to lodge points of defence within 21 days thereafter.  The parties to agree a bundle of documents for the remedies hearing before the EAT and to exchange witness statements within 28 days thereafter.  Skeleton Arguments and a list and copies of authorities jointly relied upon to be lodged 14 days before the date (yet to be fixed) of the remedies hearing.  The case to be listed for half a day, Category B (the parties to notify the EAT if they consider that the time estimate requires revision).  The remedies hearing may take place before any division of the EAT.  
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