Appeal No.UKEAT/0205/04/DM
EMPLOYMENT APPEAL TRIBUNAL
58 VICTORIA EMBANKMENT, LONDON EC4Y 0DS


At the Tribunal


On 27 October 2004
Before
HIS HONOUR JUDGE ANSELL
MR D EVANS CBE
MR P A L PARKER CBE
DIXONS STORES GROUP LTD
APPELLANT

MS M S SANGSTER
RESPONDENT

Transcript of Proceedings

JUDGMENT


APPEARANCES
	For the Appellant
	MISS B SUNDERLAND

(Solicitor)

Messrs Doyle Clayton Solicitors

33 Blagrave Street

Reading

RG1 1PW

	For the Respondent
	MR MARK VINALL

(of Counsel)

Instructed by:

Messrs Pensman Johnson Solicitors

5 George Street

Watford

Hertfordshire

WD1 0SQ


SUMMARY
Redundancy
Tribunal’s Decision on unfairness in redundancy was correct.  Breach of agreed procedure;  no proper consultation;  defects not cured on appeal.  Tribunal applied correct test.
HIS HONOUR JUDGE ANSELL
1.
This is an appeal from a Decision of an Employment Tribunal sitting at Watford, after a hearing in December of last year, promulgated to the parties on 10 February, unanimously decided that the Applicant employee, Ms Sangster, had been unfairly dismissed by the Respondent, Dixons Stores Group Ltd, and it is Dixons who appeal this Decision, effectively in relation to the Tribunal’s conclusions that in three main areas the redundancy process was unfair.

2.
The background facts are that Ms Sangster had been employed by Dixons since 1987, and that continued until 16 June 2003, when her employment was terminated on the grounds of redundancy.  There was no dispute that there was anything other than a genuine redundancy situation, or that she had been dismissed.  The redundancy followed a restructuring of head office that was announced in March 2003, which was followed by a 90 day consultation period and consultation with the independently elected employee representatives, that were known as the “Head Office Forum”.  Selection criteria, rating and methodology was agreed and there is no challenge against the criteria or the basic methodology adopted.  The employee concerned, Ms Sangster, was working as a project manager, and the person who was going to deal with the assessment against the selection criteria was her immediate direct line-manager, Mr Enlander, who had been in that role for about a year before her dismissal.  
3.
Dixons Group used an annual appraisal document, called a Performance Development Review, known as PDR, and that Review had been completed, in this employee’s case, the previous December 2002, when there were two long meetings with her manager. The review did include a number of concerns that were recorded.  Normally the process is that it is given to the employee to sign off, and we also understand that normally a copy would then be sent or given to her, and that in fact did not happen in this case.  
4.
The initial selection criteria were agreed and it was also agreed that if there was a signed PDR form, then that could be used in the first instance for completion of the selection criteria form.  If it was not signed or it was out of date then it was not supposed to be considered.  
5.
In his Witness Statement to the Tribunal, Mr Enlander said that he had completed this initial selection criteria form without reference to the PDR.  But it emerged in cross-examination that in fact he had used it as the marking base for the selection criteria.  That emerged during his evidence, and it appears it also came as somewhat of a surprise to certainly Mr Greenwood, who conducted the appeal against the redundancy decision, because there are clear findings that he was certainly not aware that in this particular employee’s case that form had been used.
6.
What happened then was because there were so many employees within a fairly tight band of each other, that a different marking system had to take place, and all the project managers, as a number of them had to be made redundant, were rescored using a different system, the Project Managers’ Structured Interview Assessment Form.  That process resulted in a score, not only in this employee’s case calculated by Mr Enlander, but she was also asked to do her own scoring.  There was quite a variation between the two – Mr Enlander scored 18 and Ms Sangster scored herself at 27;  in particular she was marked down with regard to planning and delivery.  Further on in the Tribunal’s Decision, although it is not entirely clear, there appears to be a finding in paragraph 45 that the PDR form was also used as a base for the initial scoring in the completion of this new stage of scoring. We would also comment that before us the Appellant’s representative, Miss Sunderland, has on several occasions used the expression that her scoring on the second stage was “marked down from that which appeared in the PDR form”.  So there was a clear acceptance that the PDR formed the basis for the scoring in the second stage, although there were other factors that came into the equation.
7.
There was a meeting at the beginning of April between Mr Enlander and the employee concerned to talk about the scores that had emerged.  It was not a satisfactory meeting and the evidence was from Mr Enlander that he thought he was getting nowhere in the meeting.  One of the problems was that it was simply the scoring presented to the employee, as we understand it, without any of the background information as to how he reached that stage.  Within a matter of a few days, however, as a result of that scoring, redundancy was announced to this employee, along with a number of the other project managers.
8.
She appealed that decision, basically on the unfairness of the scoring – she felt the scoring was wrong, and it came before Mr Greenwood, described as the Managing Director of Omnisource Ltd, a manager who heard the appeal against redundancy.  He had an initial meeting with Mr Enlander and also with two others, a Peter Crowe and Elizabeth Purdey, (Ms Purdey is a manager in the HR Department), and they all began to express concerns that the Structured Interview Form had not been completed as fully as perhaps it should have been, and that is why the Applicant was having difficulty in understanding why she had been scored so low.  

9.
Thus Mr Enlander was sent away and told to have more meetings with the Applicant to produce some detailed notes, look at all the areas of scoring, meet with her, with Ms Purdey arbitrating, it is said, to see whether there were any areas of performance that he had forgotten about which might alter the scores.  They had a further meeting at the beginning of June.  There is a complaint, but not turns on it, that at that meeting one of the documents, which was a chronology, was presented to Ms Sangster for the first time and she had not had a chance to consider it in detail.  But notwithstanding what was a lengthy discussion between three and four hours long, Mr Enlander did not change the scores that he had decided upon, and again moving forward, in their conclusions, the Tribunal refer to the fact that he entered that meeting “having already formed a view”.

10.
It is then not entirely clear what happened between Mr Greenwood and Mr Enlander.  The Tribunal make no further findings, other again than in their conclusions, when they comment that Mr Greenwood reviewed the way in which Mr Enlander had reached his decision.  He had a final meeting on 10 June with Ms Sangster, and concluded that the process had been carried out fairly and also that the PDR had not formed any part of the consideration, (that clearly was a wrong conclusion that he came to), and he confirmed the redundancy decision. 
11.
The Tribunal then recited the arguments that were raised by both representatives at the hearing.  It is with some concern that we note that many of those arguments did not form the subject of their final conclusions, and there are certainly some gaps in the process.  But having said that, they highlight three areas.  First of all, the lack of consultation.  Many authorities establish that there has, of course, to be meaningful consultation in areas of redundancy before a final decision is reached.  Case such as Mugford v Midlands Bank plc [1997] IRLR 208 and Eaton Limited v King [1995] IRLR 75 highlight the principles involved.  Much will depend on whether there are unions, or simply individuals involved, and of course much will depend on whether there has to be, within the redundancy process, a detailed assessment and marking of any particular candidates.  If that process takes place, it is clear that the level of consultation may have to be somewhat higher to explain the individual marking process that has to be gone through.  But it is always a balance between general consultation, with unions or employees setting out the criteria and explaining to them what is going to be involved, and then particular consultations with the employees who are affected.
12.
It is not in dispute between the parties that the meeting in the beginning April did not amount to sufficient consultation and the argument advanced today by the Appellants is that that defect was cured by the further meeting that was set up by Mr Greenwood at the beginning of June, when Mr Enlander was supposed to have explained the process and gone into more details.  The Tribunal, however, found that that appeal process, and particularly the further consultation, did not cure the original defect and they say this:

“…Mr Enlander had already formed a view and as it turned out, was not prepared to resile from that view.”
That was a finding of fact that the Tribunal came to, having heard from the witnesses.  The Appellant argues that that does not more than record the fact that Mr Enlander, as her manager, must have formed a view about the candidate, but we are satisfied that the Tribunal were going further than that and effectively saying that he was not entering the consultation process in June with a wholly open mind.

13.
It seems to us that, although one may have background information about a particular candidate, if there is to be meaningful consultation then, as far as possible, the manager has to enter into that consultation with an open mind, prepared to listen to argument that is being advanced in front of him, otherwise there cannot really be effective consultation.  We are satisfied that the Tribunal in this case were saying that meaningful consultation did not happen in this case because of the view that Mr Enlander had already formed.  Therefore we are satisfied with the Tribunal’s view that in this particular area there was unfairness, initially in April and that unfairness was not cured by what happened in June.
14.
Secondly we move to the PDR issue.  Clearly the Tribunal must have been concerned about the way this matter emerged in the course of the case, from a situation where a witness specified that the PDR had not been used, and indeed the senior manager, Mr Greenwood has worked on that basis, to a situation where it emerged in the course of cross-examination that it had been used, and clearly that must have been an area of concern for the Tribunal.  It affected the credibility of the witnesses and clearly must affect the credibility of the process involved, if the truth only emerges in the course of a Tribunal hearing.  
15.
We are concerned with the use of the PDR, not in the first scoring process, although it should not have been used then as it had not been signed off, but in the second stage of the marking.  Although as we have stated above, the Tribunal’s findings are not entirely clear, it is not now disputed that the PDR was used as a basis for the second stage of marking.  Indeed we repeat that what was said to us today was that she was marked down in some areas from that mark which had appeared in the PDR.  This was a breach of what had been agreed in the selection criteria.  
16.
The Tribunal’s duty is to make sure that the criteria are themselves fair, and they have to be applied in a fair way.  Of course within any assessment of fairness there is a reasonable band of fairness that the Tribunal can consider.  But where there are laid down criteria, in other words that the PDR would not be unless it is signed, and in flagrant breach of those criteria the PDR is used not only in one but at two stages of the process, it seems to us the Tribunal were entitled to come to the view that there was unfairness.  As they put it, the employers were not consistent in the way in which they applied the criteria, which had been agreed with the Forum.  In other words, the Tribunal were unanimously satisfied that a document that everybody agreed should not have been used as part of the process was used in the case of this employee, and even though the Tribunal do not use the expression “band of reasonable responses” it seems to us that on any view that must be unfair, and the Tribunal so found.
17.
So in two important respects the Tribunal have found that the process was unfair and, as we have indicated, neither of those defects were cured by the appeal before Mr Greenwood.  As we have indicated already the further meeting in June did not cure the consultation and quite clearly the PDR defect could not have been cured by Mr Greenwood because he did not know that it had happened.  So that appeal process could not possibly have cured that unfairness, and in itself it seems to us that would have been sufficient to dispose of the appeal.
18.
The Tribunal obviously went on to consider what Mr Greenwood himself could have done in relation to any form of reconsideration of the marking that took place at stage two.  There is an absence of information and finding in the Tribunal’s Decision as to exactly what happened after the meeting with Mr Enlander up to the time when, on 10 June, Mr Greenwood saw this employee again.  There is a suggestion in the phrase “Mr Greenwood may not have been the best person to consider the merits of the cause himself”, that this matter was considered by the Tribunal, but unfortunately they make no finding as to whether Mr Greenwood could or could not have reviewed the marking himself.  But they go on to suggest that an alternative view, effectively, would be that Mr Greenwood could have considered the views of other managers.  The Tribunal appear to have relied on the fact that other managers were in fact consulted, once the marking at the first stage was completed, to see whether there was uniformity, so the use of other managers clearly had been used within that process.
19.
We of course accept the Appellant’s submissions today that there does not necessarily have to be a complete remarking of all the forms, but the appeal process must first of all satisfy itself that the correct procedure was adopted and then deal with the complaint raised by this employee.  The complaint was that “I have been working here for many years and suddenly I am being marked down in these particular areas”, and it seems to us that it was therefore incumbent upon Mr Greenwood in conducting this appeal not simply to satisfy himself about procedure, but go a little more in depth as to what exactly happened in terms of the marking of Ms Sangster, and to see whether there was any merit in the complaints which she was making.  One would have normally hoped that he could have dealt with that himself by considering the documents that were placed before him, if they were in sufficient detail.  The Tribunal, in the alternative in paragraph 44, clearly postulated that if Mr Greenwood was not able to do that, then the alternative was to pose the question to other managers in the department who knew how Ms Sangster had worked.
20.
It is clear that the Tribunal concluded that it was not sufficient and this unfair for Mr Greenwood simply to consider procedure in the light of the nature of the appeal that was being made in this case.  Simply to review the way in which Mr Enlander had reached his decision, after asking him to look again at the scores, was not sufficient in the circumstances of this particular case against the nature of the appeal that was being submitted by Ms Sangster.
21.
We can find no fault in the Tribunal’s view on this matter.  They heard the evidence.  Whilst we appreciate that they were going against a view taken by the employers, they had a duty to examine fairness and fairness of the whole process.  They came to a view that the appeal process was tainted in the way that we have indicated, namely by the failure to sufficiently consider the merits of the appeal.  Accordingly we can find no fault in the manner in which the Tribunal approach this case on the issue of fairness, and we would dismiss this appeal accordingly.
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