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SUMMARY
Unfair Dismissal
Procedural fairness where employer did no more than endorse the findings of 3rd party disciplinary hearing without further consideration of merits (gross misconduct) or appropriate penalty.
HER HONOUR JUDGE WAKEFIELD
1.
This is an appeal by Amateur Boxing England Limited against the decision of an Employment Tribunal sitting at Manchester in November 2003 by which it was held that the present Respondent Mr Kelvyn George Travis, who had been the Applicant before the Employment Tribunal, had been unfairly dismissed.
2.
The brief background facts, set out much more extensively in the Extended Reasons for the decision sent to the parties on 15 December 2003, are these.  Mr Travis is a boxing coach and was employed as head coach by the Appellants from 1 January 2001 until his dismissal which was with effect from 30 August 2002.  The dismissal came about following an allegation made on 18 June 2002 by a fellow coach of an assault upon him by Mr Travis on 11 May 2002.
3.
The Appellants having suspended Mr Travis upon receiving information as to the allegation, conducted an enquiry through Mr Hickey one of its directors and then appointed an outside third party, Professor Lewis, to hold a disciplinary meeting.  In consequence of the Report of Professor Lewis and the conclusions of that report following the disciplinary meeting, Mr Travis was dismissed.  An appeal hearing confirmed the decision to dismiss.  Mr Travis had from first hearing of the allegation of assault made against him maintained that no such incident had occurred.

4.
Having set out in its paragraphs 6-58 of the Extended Reasons its findings as to the facts, the Employment Tribunal then dealt with the relevant law.  They said in their paragraph 60:

“On a complaint of unfair dismissal, it is for the employer to show what was the reason for dismissal.  A reason relating to the conduct of the applicant may found a fair dismissal.  Where the reason for dismissal has been established, then the task for the Tribunal is set out at section 98(4) of the Act.”
And then they set out that subsection.  They continued in their paragraph 61:

“It is well-established law that the Tribunal in a case of this sort is not entitled to ask itself what it would have done in the circumstances: we are only entitled to ask whether the employer acted reasonably or unreasonably.  Also, subject to any issue relating to contributory conduct, we are not required to decide whether the applicant did what he is alleged to have done by the respondent: we are only required to decide whether the respondent acted reasonably in reaching the decision which it did and the response which it made.”

5.
The Tribunal then concluded on the question of the reason for the dismissal and whether that dismissal was fair or unfair in its paragraph 62 by saying the following:
“The Tribunal is unanimous in finding that the reason for the dismissal of the applicant was conduct but having regard to equity and the substantial merits of the case he was unfairly dismissed.  The procedure followed by the respondent was unusual and decided by the respondent as the matter progressed.  Although the respondent argued that it had limited resources and there might have been problems if the matter was dealt with internally, the Tribunal did not consider the position of the respondent was significantly different to any other small employer.  Indeed, many small employers actually face greater problems but are still able to act fairly.  The procedure adopted was capable of being conducted fairly but in the event was not.  Professor Lewis did not afford the applicant proper opportunity to know the matters of which he was aware and which influenced his decision.  This might not have mattered if, on receipt of Professor Lewis’s report, the respondent had appointed a director to conduct a disciplinary hearing at which Professor Lewis’s report was presented and the applicant given an opportunity to respond to it.  The respondent’s directors did consider the report but they did so independently of each other and without reference to the applicant.  One of the directors, Mr Hickey, had taken part in the investigation and had probably reached his own conclusions before receiving the report by Professor Lewis.  There is no formal decision minuted by the directors.  The Tribunal considered that the directors were influenced by the cost of obtaining Professor Lewis’s report and his standing within the legal profession so that they did not make a proper attempt to fulfil their own functions.  When Mr Eady conducted the appeal, he voiced doubts about Professor Lewis’s findings.  Had a disciplinary hearing been conducted, Mr Eady would almost certainly have raised those doubts at that time.  However, he had already adopted Professor Lewis’s report.  By only looking for evidence that had not been presented to Professor Lewis, Mr Eady missed the opportunity to correct any earlier errors and/or omissions in the procedure at the appeal.”

In their last two paragraphs the Tribunal then turned to the issues raised by the principles in the Polkey decision and looked at the question of contributory fault and those matters do not concern us today.

6.
These findings are by the Notice of Appeal, as expanded in the skeleton argument and before us today in oral argument on behalf of the Appellant, said to be wrong in law in that the Employment Tribunal failed properly to direct itself in accordance with the principles enunciated in the case of British Home Stores v Burchell reported at [1978] IRLR 379.  It is also said that the Employment Tribunal substituted its own view for that of the Appellant employer.  In the case of Burchell Arnold J said in this Employment Appeal Tribunal that in cases where misconduct is alleged against an employee who is then dismissed what the Employment Tribunal has to decide every time is this:
“…whether the employer who discharged the employee on the ground of the misconduct in question (usually, though not necessarily, dishonest conduct) entertained a reasonable suspicion amounting to a belief in the guilt of the employee of that misconduct at that time.  That is really stating shortly and compendiously what is in fact more than one element.  First of all, there must be established by the employer the fact of that belief; that the employer did believe it.  Secondly, that the employer had in his mind reasonable grounds upon which to sustain that belief.  And thirdly, we think that the employer, at the stage at which he formed that belief on those grounds, at any rate at the final stage at which he formed that belief on those grounds, had carried out as much investigation into the matter as was reasonable in all the circumstances of the case.  It is the employer who manages to discharge the onus of demonstrating those three matters, we think, who must not be examined further.  It is not relevant as we think, that the Tribunal would itself have shared that view in those circumstances.  It is not relevant, as we think, for the Tribunal to examine the quality of the material which the employer had before him, for instance to see whether it was the sort of material, objectively considered, which would lead to a certain conclusion on the balance of probabilities, or whether it was the sort of material which would lead to the same conclusion only upon the basis of being ‘sure’ as it is now said more normally in a criminal context, or, to use the more old-fashioned term, such as to put the matter ‘beyond reasonable doubt’.  The test, and the test all the way through, is reasonableness; and certainly, as it seems to us, a conclusion on the balance of probabilities will in any surmisable circumstance be a reasonable conclusion.”
7.
It is correct to say, as it is said today on behalf of the Appellant, that in this decision the Employment Tribunal did not expressly refer to the Burchell case, nor in terms in that decision to the three stage test.  They did however deal with all the relevant issues in the Extended Reasons looked at as a whole and in particular in paragraph 62 of those reasons.  On the basis of their findings of fact as to the procedures carried out we are entirely satisfied that the Employment Tribunal were right to find that the dismissal was procedurally unfair.  The most relevant of these facts are the following: (in paragraph 43 of the reasons) that Mr Travis was not told during the disciplinary meeting of the content of the interviews what Professor Lewis had earlier conducted including with Mr Travis’s accuser nor was Mr Travis informed of any new information which arose from subsequent enquiries made by Professor Lewis following the disciplinary meeting; (in paragraph 47 of the reasons) Professor Lewis’s report concluded that Mr Travis was guilty and that the penalty was dismissal; (in paragraph 50) that the three directors merely adopted the decision expressed in the report of Professor Lewis, including as to dismissal, without meeting to discuss it and without considering the report in detail.  Mr Travis was then dismissed; (in paragraphs 54 and 55 of the reasons) that the appeal hearing was conducted by one of the same three directors involved in the decision to dismiss.  That appeal hearing was not a re-hearing, the director merely determining whether there was any new evidence on the basis of which the decision to dismiss should be revoked.  
8.
Given all these procedural defects we are not persuaded that there can be any valid criticism of the Employment Tribunal’s conclusion that this dismissal was unfair.  The appeal is therefore dismissed.
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