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SUMMARY
Redundancy
Claim for contractual sum due on redundancy – effect of collective agreement – which terms applied and the construction of contractual terms – whether there was acceptance by conduct by employee of improved terms for contractual redundancy payment.

THE HONOURABLE MR JUSTICE SILBER

I  Introduction

1. Scottish Courage Brewing Limited (“the Appellants”) appeal against a decision of the Employment Tribunal sitting in Leeds and which was sent to the parties on 18 November 2003 by which it ordered that the Appellants should pay to Mr. Stefan Berry (“the Respondent”) the sum of £4,378.40 as money due from the Appellants to the Respondent pursuant to the Appellants’ own redundancy scheme.  The Appellants operated a redundancy scheme under which its employees were entitled to sums in excess of those provided for under the statutory scheme and the dispute on this appeal relates to the terms of the Appellants’ own scheme, which applied when the Respondent became redundant.

2. This appeal raises the issues of (i) which of two different sets of terms applied when the Respondent because redundant and, in particular, if it is the scheme advocated by the Respondent or that contended for by the Appellants and (if it is the scheme advocated by the Respondent) (ii) the construction of the terms of that redundancy scheme relating to the term “non-variable pay”.  This is a test case because the Respondent and 35 other employees initially made similar claims.  The Employment Tribunal directed first that the Respondent’s case should be regarded as the test case and second that the outcome of the Respondent’s claim would determine the complaints of the other 35 employees.

II  The Issue before the Employment Tribunal 

3. The Respondent and the 35 other employees, who presented a complaint to the Employment Tribunal on 22 April 2003, alleged that the Appellants had failed to pay sums due to them under their contracts of employment in relation to the contractual redundancy pay due to them on the termination of their employment with the Appellants.  The thrust of the complaint was that these employees were contractually entitled to payments in respect of their redundancy which had to be calculated by reference to a 50 hour week because they were guaranteed 50 hours work in each week.  The case for the Respondent was that his contractual entitlement was as set out in the terms of the agreement in a document entitled “National Ways and Working and Standard Terms and Conditions” (“the NWOW terms”).

4. In a Notice of Appearance filed on 16 May 2003, the Appellants disputed the claims on the basis that these employees either “were aware or ought to have been aware that the 10 hour guarantee supplement contained in [their local agreement at Tadcaster] was not be included in the definition of their redundancy pay”.  The case for the Appellants was that this point had been made clear in letters sent to the employees on 5 February 2002 (“the 5 February 2002 letter”) before a ballot had been held on the new national agreement.  The terms of the letter were, according to the Appellants, subsequently incorporated into the contracts of employment of the Respondent and of the 35 other employees.  In other words, the Appellants were contending that the terms on which the Respondent’s contractual redundancy terms were based were those in the 5 February 2002 letter and not, as the Respondent contends, on the NWOW terms.

5. Thus, the two issues raised are (a) whether the Respondent’s redundancy terms were those in the 5 February 2002 letter, as contended for by the appellants, or the NWOW terms as contended for by the Respondent (“the choice of terms issue”) and (b) whether the redundancy payment payable to the Respondent included a 10 hour guaranteed element (“the 10 hour guarantee payment issue”).




III  The Employment Tribunal’s Determination 

6. The Employment Tribunal accepted the submissions of the Respondent that the NWOW terms applied in relation to his redundancy entitlement and it thereby rejected the Appellant’s [Applicant’s] claim that the 5 February 2002 letter governed the Respondent’s contract with the Appellant [Applicant] in relation to his redundancy entitlement.  The Employment Tribunal also held that the NWOW terms meant the Appellant [Applicant] was entitled to the 10-hour guaranteed element as “non-variable pay”.  Both of these findings were still in dispute on this appeal.

IV  The Reasoning of the Employment Tribunal 

7. In order to explain the Employment Tribunal’s reasoning, it is necessary now to set out some of the history of the Respondent’s employment.  He was employed by the Appellants as a fleet driver based at Tadcaster from 2 February 1990 until he became redundant with effect from 3 February 2003.  Following the amalgamation of the Scottish and Newcastle Brewery with Courage’s Brewery, an agreement (“the White Book”) was made in March 1988 between the Transport & General Workers’ Union (“TGWU”) and Scottish Courage Limited, which contained some redundancy terms, which had historically been enjoyed by the staff at the Scottish and Newcastle Brewery, such as the Respondent.

8. The next collective agreement (“the Tadcaster agreement”) was an agreement dated 2001 and which was made between the Appellants and the TGWU relating to those who, like the Respondent, worked at the Tadcaster site.  In the period prior to April 2002, the Appellants were engaged in national negotiations with the Union at a national forum aimed to producing an agreement, which was to be entitled “National Ways of Working” i.e. the NWOW.  Unfortunately, there was a stand-off reached between the parties in the course of these negotiations in late 2001.  Against that background and in response to a request from the Appellants’ employees, the 5 February 2002 letter was written by the Appellants to its employees (including the Respondent) providing them with first, estimates of their existing contractual entitlement on redundancy and second, estimates of what their entitlement would become if the proposed terms were accepted by the Appellants’ work force in a ballot. 

9. The 5 February 2002 letter set out in “Calculation A” the entitlement of the Respondent based on the redundancy scheme then currently applicable to Distribution Operatives such as the Respondent at Tadcaster as set out in the Tadcaster agreement.  The figure shown in “Calculation A” for the Respondent was £14,400 and it was calculated on the basis of the Respondent’s basic pay, weekly pay and his 50 hour guaranteed payment, together with his redundancy payment based on four weeks pay for each completed year of service, but with his salary capped at £300 a week.  

10. The 5 February 2002 letter also stipulated as an alternative to “Calculation A”, “Calculation B”, which it is said would be available to the Respondent if there was a vote to accept the NWOW in the National Ballot, which was then due to take place in February/March 2002.  “Calculation B” was based on the Respondent’s weekly pay figure of £358.80 and it gave him four weeks’ pay for each year of service up to the age of 40.  The multiplier was therefore 48 weeks and it gave him a total payment of £17,208.  

11. The clear purpose of the 5 February 2002 letter was to encourage the recipients of the letter to accept the NWOW agreement in the national ballot because the Respondent was told that if there was a vote to accept the NWOW in the national ballot, he would be entitled to the greater of “Calculation A” or “Calculation B”, which would obviously be “Calculation B” as it was greater than his existing entitlement which was “Calculation A”.

12. The Employment Tribunal noticed that the primary difference between “Calculation A” and “Calculation B” was that “Calculation B” in the 5 February 2002 letter did not have a cap, but on closer analysis it was also apparent to the Employment Tribunal that the 50 hour guaranteed payment was not included in “Calculation B”.  We interject to repeat that the Appellants had argued in front of the Employment Tribunal and in front of this Appeal Tribunal that “Calculation B” was the term which still contained the respondent’s contractual redundancy entitlement when he left the Appellants’ employment on 3 February 2002.

13. The ballot, which had been foreshadowed in the 5 February 2002 letter, duly took place and it resulted in the overall approval of the NWOW agreement.  The NWOW agreement provided that it was to be operative from 8 April 2002; therefore it was contended by the Respondent that all employees, who were to be made redundant under the Appellants’ proposed reorganisation would thereafter be entitled to enjoy the benefits of the NWOW agreement, but as we have explained, that is in dispute because the Appellants contend that it is only the terms in the 5 February 2002 letter which apply.  

14. The Respondents argued in front of the Employment Tribunal as they did before us that Appendix A of the NWOW agreement deals with redundancy payments and it provides that:-

“2.  In calculating a redundancy payment, one weeks’ pay will be the non-variable elements of weekly pay contained in the existing local agreements and in the new network will be contained in the regional operating agreement”.

15. The Employment Tribunal noted that 

“Those words therefore do not incorporate by reference Scottish and Newcastle’s scheme but actually contain the express provisions of that scheme in the NWOW agreement.  It is also clear that a definition of one weeks’ pay is provided by reference to the non-variable elements of weekly pay contained in the existing local agreements”

 (Paragraph 14 of the Extended Reasons).

16. Evidence was given to the Employment Tribunal about the meaning of the term “non-variable pay elements of weekly pay”.  Mr. Martin Beecroft, who was the Appellants’ Employee Relations Manager, explained that the term “non-variable pay” was well-understood inside the Appellants’ organisation as “company speak” and that it meant the well-established company practice that non-variable pay was based on basic pay and/or a 40 hour working week.  The Employment Tribunal found that in spite of Mr. Beecroft’s evidently sincerely-held belief that there was widespread use of this concept inside the Appellants’ organisation, there was no evidence of such widespread use of this concept inside this organisation or indeed any use of it in its dealings with the trade unions or with individual employees.  The Employment Tribunal found that Mr. Beecroft’s assertion that “non-variable pay” was a well-understood term to be at variance with the closing submission of the appellants in the Employment Tribunal, which was that “the use of the phrase non-variable elements of pay was in reality no more than a convenient way of parking a difficult issue that neither side wanted to bring into the national bargaining process” (Paragraph 16 of Extended Reasons).  The Employment Tribunal then concluded that:- 

“there was nothing to indicate that the term “non-variable pay” had any special meaning of the type for which Mr. Beecroft contended” 

(Paragraph 15 of the Extended Reasons).

17. So, the Employment Tribunal found that the term “non-variable pay” “was unambiguous and meant the element of pay which does not vary from week to week” (Paragraph 16 of the Extended Reasons).  The case for the Appellant [Applicant] in front of the Employment Tribunal as now is that in the absence of any agreed contractual terms with the Respondent, he had agreed following approval of the NWOW agreement to the redundancy payment which was to be calculated on the basis of Calculation B of the 5 February 2002 letter.

18. The Employment Tribunal noted that after the NWOW agreement came into force in April 2002, letters setting out details of their terms of employment were sent to employees in July 2002, but the only example of such communications provided in evidence to the Employment Tribunal related not to the Respondent but to another employee, but it was, however, common ground that the Respondent received such a letter (“the July 2002 letter”).  This letter from the Respondent’s Human Resources Manager stated that:- 

“I now confirm your change in the terms and conditions of employment, which are contained in the current agreement between the company and the TGWU.  Your transfer date to this position was 4th June 2002”.

19. The July 2002 letter ended by saying that:- 

“Attached is a statement of the main terms and conditions, which I would ask you to read carefully and sign and return to Pauline Holloway to indicate your acceptance”.  

20. The attached document was headed “Summary of Terms and Conditions of Employment”.  The relevant parts of it read that:-

“The Terms and Conditions of employment are contained in the current Agreement between the company and the TGWU.  The key Terms and Conditions are as follows:-

…

2.  Pay Scheme

The basic 40 hour rate is £308.00 the additional 50 hour guarantee is £80.10.  The total weekly pay is therefore £388.10.  This is paid regardless of standard actual hours worked”.

21. It is common ground between the parties that there is no evidence that the Respondent signed the terms and conditions or that he returned them to Pauline Holloway.  The Employment Tribunal noted that in Summer 2002, the employees of the Appellants based at Tadcaster presented a grievance in relation to the correct interpretation of the redundancy arrangements, including those in the NWOW agreement.  A meeting duly took place on 24 September 2002 and the Tribunal observed that a note of the meeting on the management side in the course of the redundancy consultation indicates that “The NWOW term of non-variable pay referred to the weekly calculator on the S & N White Book on 39 hours.  This level of detail was not covered in the national negotiations”.  It was also stated by the Appellants that in choosing to have the S & N redundancy scheme, an employee accepted the scheme in its entirety and that it provided a calculation of 37 hours with two hours calculated at the rate of time and a half ; this makes a total of 40 hours.  

22. The Employment Tribunal regarded this as an incorrect summary of the position because the NWOW Schedule at Appendix A imported no terms from the S & N scheme and the S & N scheme as recorded in the White Book, while Appendix E makes reference to the redundancy payment being based on one weeks’ pay made up of basic or job evaluated wage for 37 hours and annual shift allowance or unsociability pay for 37 hours and/or consolidated/contractual overtime at premium rate. 

23. The last finding of fact of the Employment Tribunal was that the Respondent’s employment came to an end on 3 February 2003 and that he was paid a redundancy payment based on his 40 hours per week of £369.50.  This calculation disregarded the figure of £84.20 derived from what the Respondent contends was his additional 10 hours per week guaranteed work and which would have resulted in a further payment of £4,378.40.  The Respondent claimed that the Appellants were not entitled to make this deduction.  Thus, it is that figure of £4,378.40, which has been in dispute in the hearings before the Employment Tribunal and in front of this Appeal Tribunal. 

24. In its decision, the Employment Tribunal focussed on the meaning of “non-variable element of pay”.  It expressed great difficulty in accepting the evidence of the Appellants that having negotiated the terms of what was to become the NWOW agreement, Mr. Beecroft considered that it was for him to apply an element of judgment and a “rule of thumb” to individual plants to ascertain the implications for the redundancy payment of individuals.  Mr. Beecroft claimed he did this with a specialist technical knowledge of the term used, which was unavailable to others.  The Employment Tribunal noted that Mr. Beecroft had indicated in the course of his evidence that he had encountered a similar difficulty persuading other individuals inside the Appellants’ organisation of the correctness of his approach.

25. The Employment Tribunal then stated that in construing the contractual documents, they noted that in Appendix A to the NWOW agreement, there was an express reference to redundancy payment.  The Employment Tribunal found that in spite of the Appellants’ submissions, which indicated that a special agreement was concluded in respect of Tadcaster, the position was that this was a national agreement; this national agreement provided at clause 1.3 of “statutory terms and conditions” that:- 

“If an employee is made redundant as a result of the restructuring …., he will be made redundant on the better of the terms outlined in Appendix A or the existing redundancy terms in place at the time this agreement was signed.  

26. The Employment Tribunal noted that Appendix A said of the multiplicand that “one week’s pay would be the non-variable element of weekly pay contained in the existing local agreements” (paragraph 30 of the Extended Reasons).  It recorded that the Respondent under the Tadcaster agreement was required to work an average of “10 plan (sic) standard hours a day across the working year”.  That, according to the Employment Tribunal, was a contractual obligation with the result that a failure by the Respondent to do so would have led to disciplinary action.  Thus, the weekly pay of the Respondent for payment purposes and holiday purposes was the non-variable payment expressed by reference to basic pay of £346.87 at the time of the 2001 agreement with a 50 hour guarantee of £84.20.

27. The conclusion of the Employment Tribunal was:- 

“31.  We found the construction of those two provisions entirely straightforward and not appropriately termed ambiguous.  We also considered the [appellants’] argument that it is not possible to pick and choose among the elements of the Scottish and Newcastle redundancy scheme.  If indeed, contrary to the express terms of the agreement concluded, and incorporated into individual contracts, reference has to be made to the Scottish and Newcastle scheme, as contended by the [appellants], the provisions of the “White Book” .. are clear.  The definition of one week’s pay to be used calculating a redundancy payment clearly envisages, in addition to basic pay, “consolidated/contractual overtime at premium rates”.  We accepted the [appellants’] argument but there was no formal agreement for consolidation of guaranteed overtime into the basic rate.  However, we also accepted the clear meaning of the words “contractual overtime at premium rates covered those additional ten hours per week making an 8 hour day up to a 10 hour day.  This could only properly be termed as contractual overtime”.

28. Thus, the Employment Tribunal upheld the Respondent’s submissions and it ordered the Appellants to pay to the Respondent the sum due for breach of contract amounting to £4,378.40.

V  The Submissions

29. Mr. Brian Napier QC for the Appellants focuses his main attention in the appeal not on the construction of the words “non-variable elements of pay”, but on the 5 February 2002 letter, which he contends was the document, which contained the relevant particulars of the Respondent’s entitlement to redundancy payments.

30. He therefore initially made four submissions, which were that the Employment Tribunal erred:-


(a)
in identifying the entitlement of the Respondent in the event of redundancy because it failed to give sufficient weight to the 5 February 2002 letter in which the Respondent was informed of the weekly pay at which his redundancy pay would be calculated if and when there was approval of the NWOW agreement (“Issue A”).  That letter by its contents told the Respondent that he would not receive credit for the additional 10 hours that were guaranteed to him under the working arrangements in force at Tadcaster;

(b)
in holding that because the NWOW agreement was a national agreement, it could not be modified to take account of the agreements in force at particular plants (“Issue B”).  The complaint of Mr. Napier is that the Employment Tribunal erred by regarding the terms of the NWOW agreement as more important than the Respondent’s contract of employment;

(c)
in failing to give suitable weight to the unchallenged evidence of the Respondent that the NWOW agreement was never intended to produce a formula for the payment arrangements to be used in determining redundancy entitlements at different workplaces (“Issue C”);

(d)
in finding an alternative to its main conclusion that the disputed ten hours per week could be classed as contractual overtime of the Tadcaster agreement and therefore should count in calculating redundancy pay.  The terms of the employment regarding redundancy entitlements were modified by the offer contained in the 5 February 2002 letter, which the Respondent accepted by making an application for voluntary redundancy after the NWOW agreement had been made (“Issue D”).

31. The case for the Respondent is that this contract was governed by the NWOW agreement and so he is entitled to 10 hours “non-variable pay”.  Thus, as we have already explained, the issue between the parties relate to the document in which the Respondent’s contract of employment was to be found and its terms.  While preparing the judgment, we came across the potentially relevant case of Alexander v. Standard Telephones and Cables Limited (No. 2) [1991] IRLR 286.  As Counsel had not commented on this case in their oral submissions, we invited and received helpful written submissions from Counsel on it, which we have taken into account.


VI  A Preliminary Point

32. Before embarking on the analysis of the contractual position, it is necessary to deal with a preliminary point taken by Mr. Napier.  He contends that this Appeal Tribunal should not consider the July 2002 letter because that letter “had not been in any way central to the proceedings” until this Appeal Tribunal drew its potential significant to the attention of the parties.  Thus, he said that that letter “had not been the subject of detailed evidence before the Employment Tribunal”.  The Employment Tribunal did refer to the July 2002 letter in some detail as we have explained in paragraphs 18-20 above.

33. Mr. Napier’s complaint in respect of the July 2002 letter was that, in the words of his second skeleton argument,:-

“No evidence was led at the Tribunal in respect of the intention that lay behind it, how it was understood by the respondent or, more generally, the circumstances in which it came to be written”.

34.  We are unable to accept that there is any substance in this point for four reasons, which individually and cumulatively lead to this conclusion.  First, it is settled law that evidence of the subjective intention of the parties to a contract and their understanding of the meaning of the contract is irrelevant on issues of construction.  It is clearly established that:-

(1)
“Interpretation is the ascertainment of meaning which the document would convey to a reasonable person having all the background knowledge which will reasonably have been available to the parties in the situation in which they were at the time of the contract” (per Lord Hoffmann in Investors Compensation Scheme Limited v. West Bromwich Building Society [1998] 1 WLR 896 at 912);

(2)
“The law excludes from the admissible background the previous negotiations of the parties and their declarations of subjective intent” (per Lord Hoffmann in Investors Compensation Limited v. West Bromwich Building Society (supra) at 913);

(3)
“Where the meaning of an agreement is clear beyond argument, the factual setting will have little or no bearing on construction; but to construe an agreement in its factual setting is proper, because a common sense, approach to construction” (per Sir Thomas Bingham MR in Adams and others v. British Airways Plc [1996] IRLR 574 [21]);

(4)
“A collective agreement has special characteristics being made between an employer or employers’ organisation on one side and a trade union or trade union’s representative of employees on the other, usually following a negotiation.  Thus, it represents an industrial bargain which probably represent a compromise between the conflicting aims of the parties but despite these special characteristics, the collective agreement must be construed like any other, giving a fair meaning to the words used in the factual context (known to the parties) which gave rise to the agreement” (ibid [22]).

35. Second, the July 2002 letter was in evidence before the Employment Tribunal and so the Appellants could and should have adduced any relevant evidence on it.  Third, Mr. Napier has not suggested any material or relevant consideration, which could be (but has not yet been) established in evidence and which might be relevant on the construction or incorporation of the July 2002 letter.  It is, of course, accepted that the Respondent took no step after receipt of the July 2002 letter other than to continue working.  Fourth, the July 2002 letter is so clearly expressed that it is difficult to see how any further factual inquiry could be relevant.

VII  
The Choice of Terms Issue

36. It is necessary now to determine in which document the Respondent’s contractual entitlement to redundancy payment is set out.  We will analyse the contractual position by considering first the effect of the 5 February 2002 letter and subsequently the contractual significance of the NWOW agreement and the July 2002 letter.

(i)
Has the respondent’s contract of employment ever contained the terms set out in the 5 February 2002 letter?

37. The thrust of Mr. Napier’s submission was that the redundancy entitlement of the Respondent was originally set out in the Tadcaster agreement, but that this was varied by the 5 February 2002 letter, which constituted an offer that was accepted by the Respondent by his conduct thereafter or at the latest when he applied for redundancy.  According to him, no other later document has had any contractual effect.  Mr. Edward Legard on behalf of the respondent submits that the operative terms relating to the Respondent’s contractual redundancy were set out in the NWOW agreement and in the Appellants’ July 2002 letter, which were accepted by or agreed to by the respondent.  

38. In order to resolve this dispute, it is necessary to consider the contractual entitlement of the Respondent in respect of redundancy payments after he had received the 5 February 2002 letter.  As we have explained in paragraphs 8 to 12 above, it is clear that this letter constituted an offer of a contractual redundancy payment, which was quantified as the higher sum of “Calculation A” and “Calculation B” but provided that there was a vote to accept the NWOW agreement in the National Ballot, which was then due to take place.  As we have already stated, there was subsequently a vote to accept the NWOW agreement in the ballot with the result that if he accepted the terms in the 5 February 2002 letter, the respondent would become entitled as a contractual redundancy payment to either “Calculation A”, namely the Tadcaster agreement figure or “Calculation B”, whichever calculation produced the higher figure.

39. Mr. Napier contends that the Respondent did accept the terms in the 5 February 2002 letter by continuing to work and by not seeking to question the figures provided in the 5 February 2002 letter.  Alternatively, Mr. Napier says that by applying for redundancy before he left the Appellants’ employment in February 2003, the Respondent thereby accepted the terms in the 5 February 2002 letter.  

40. The first sub-issue is to determine if the terms in the 5 February 2002 letter were accepted by the Respondent by continuing to work for the Appellants without questioning the figures set out in the 5 February 2002 letter.  In Solectron Scotland Limited v. Roper [2004] IRLR 4, which was referred to in the Respondent’s skeleton argument, the issue for this Appeal Tribunal was whether the employees in that case could be taken to have accepted by their conduct new redundancy terms, which had been offered to them on the basis that they had continued to work for their employer after receiving notification of those terms but without making any complaint or without raising any objection to those terms.  It was important in that case for this Tribunal to determine how and in what circumstances an employee could accept by inaction an offer made by his employer to vary his contract of employment.  

41. In the Solectron case, Elias J said that:-

“30.
The fundamental question is this: is the employee’s conduct, by continuing to work, only referable to his having accepted the new terms imposed by the employer?  That may sometimes be the case.  For example, if an employer varies the contractual terms by, for example, changing the wage or perhaps altering job duties and the employees go along with that without protest, then in those circumstances it may be possible to infer that they have by their conduct after a period of time accepted the change in terms and conditions.  If they reject the change they must either refuse to implement it or make it plain that, by acceding to it, they are doing so without prejudice to their contractual rights.  But sometimes the alleged variation does not require any response from the employee at all.  In such a case if the employee does nothing, his conduct is entirely consistent with the original contract continuing; it is not only referable to his having accepted the new terms.  Accordingly, he cannot be taken to have accepted the variation by conduct.

31.
So, where the employer purports unilaterally to change terms of the contract which do not immediately impinge on the employee at all – and changes in redundancy terms will be an example because they do not impinge until an employee is in fact made redundant – then the fact that the employee continues to work, knowing that the employer is asserting that that is the term for compensation on redundancies, does not mean that the employee can be taken to have accepted that variation in the contract”.

42. This approach echoes what was said by Browne-Wilkinson J (as he then was) in this Tribunal in Jones v. Associated Tunnelling Company [1981] IRLR 477, when he explained that:- 

“It would be unrealistic of the law to require [an employee] to risk a confrontation with his employer on a matter which has no immediate practical effect on the employee .. we would not be inclined to imply any assent to a variation for a mere failure by the employee to object to the unilateral alteration by the employer of the terms of employment ..” [23]. 

43. Professor Mark Freedland explained that the decided cases “affirm a judicial concern with the genuineness of consent on the part of workers to variations ….. of remuneration” (The Personal Employment Contract (2003) page 257).  We respectfully agree with this statement.  So we conclude that merely by continuing to work without protest for the Appellants after receiving the 5 February 2002 letter, the Respondent did not accept its terms.  

44. We will later in paragraphs 55 to 65 below consider the position if contrary to this conclusion, the Respondent is to be regarded as having accepted the terms of the 5 February 2002 letter by continuing to work for the appellants without protesting about them after receiving that letter.  We ought to record that in the decided cases, the issue was whether an employee had accepted by his conduct a reduction in his contractual rights.  In the present case, the 5 February 2002 letter, the NWOW agreement and the July 2002 letter all contained improved terms for employees as compared with their previous rights and so there was no risk of a confrontation by a discontented employee with the Respondent’s employers as envisaged by Browne-Wilkinson J in the passage, which we quoted in paragraph 42 above.  We need not consider this point in any detail for three reasons.  First as we will explain, even if the offer in the 5 February 2002 letter was accepted and incorporated in the Respondent’s contract, this was later varied to incorporate the redundancy payment entitlement in the NWOW agreement.  Second, if the 5 February 2002 letter was accepted by inaction because it was an improvement in terms, the same reasoning would mean that the improvement in terms in the July 2002 letter would have been accepted by the Respondent continuing to work for the Appellants without protest.  Third, in any event, this point was not argued in front of us.

(ii)  What was the effect of the NWOW Agreement and the July 2002 letter?

45. We are now at this stage assuming that our analysis is correct and that the Respondent is not to be regarded as having accepted the 5 February 2002 letter.  Of course, if the Respondent entered into a variation of his rights in his contract of employment with the Appellants, the 5 February 2002 letter would no longer thereafter have any legal force as an offer or as effecting the Respondent’s rights in any other way.

46. We propose to consider this matter by first determining if a further offer was made by the Appellants to the Respondent after the 5 February 2002 letter relating to, among other matters, the redundancy payments to be made to the Respondent.  Of course, if there was no offer of different redundancy payment terms made after the 5 February 2002 letter, then there could be no further agreement on redundancy payments.  

47. As we will explain, we consider that a new agreement was made relating to the Respondent’s contractual redundancy payments when he applied for redundancy and when he thereby accepted the terms, which were contained or evidenced by the NWOW agreement or the July 2002 letter.  Nothing would be gained at this juncture by determining whether it was the NWOW agreement or the July 2002 letter which contained this variation in the Respondent’s contractual terms because both incorporate the NWOW agreement.  Neither was accepted by the Respondent merely by him continuing to work for the appellant for the reasons explained in paragraphs 40 to 43 above.  Nevertheless, by applying for redundancy payment as the Respondent did, he would thereby be accepting the Appellants’ offer, which was the NWOW agreement as incorporated in the July 2002 letter.  

48. For the Appellants to succeed, it would have to be established that the July 2002 letter was not an offer, which was capable of being accepted by the Respondent and that the NWOW agreement was not incorporated in his contract of employment.  We cannot accept Mr. Napier’s submission that the 5 February 2002 letter “was not withdrawn as a result of the coming into force of the NWOW agreement, or any other event (including the July [2002] letter) prior to the respondent applying for redundancy in late 2002”.  We reject this contention for six reasons.  

49. First, the July 2002 letter, which we have summarised in paragraphs 18 to 20 above was clearly intended by the writers of it, the Appellants, to be capable of being accepted.  Furthermore the terms in that later letter of July 2002 were inconsistent with the terms of the 5 February 2002 letter.  The existence and nature of the July 2002 letter undermines Mr. Napier’s submission as it was clearly so intended by the Appellants who wrote it to be capable of being accepted by the Respondent.  The fact that the July 2002 letter was an offer is shown by the fact that, as we have explained in paragraph 19 above, the recipient was asked “to read carefully and sign and return to indicate your acceptance”.  As it was, the acceptance took the form of applying for redundancy.  We therefore reject Mr. Napier’s submission that after the 5 February 2002 letter there was, in Hobhouse J’s words in Alexander, no “clear and specific express words of primary contractual document” [36].  The July 2002 letter and the attached terms were as much of a primary contractual document as the 5 February 2002 letter, which it superseded, especially as if the Respondent had signed and returned the July 2002 letter, a new contract would have been made.

50. Second, even if the 5 February 2002 offer was never expressly withdrawn, the reasonable interpretation of the Respondent’s conduct in applying for redundancy must be that he accepted the most attractive offer open to him, which must be the July 2002 letter incorporating the NWOW agreement.

51. Third, the Appellants’ case amounts to contending that the last letter sent by them in July 2002 to the Respondent before he was declared redundant and which expressly incorporated his contractual terms should be disregarded as having no legal force in favour of an earlier offer, even though there was no logical reason for doing so.  There is nothing in the July 2002 letter which suggests that it could or should be disregarded.  Fourth, we cannot understand why the July 2002 letter should not constitute an offer if the 5 February 2002 letter constituted such an offer.

52. Fifth, the NWOW agreement specifically sets out redundancy terms as we explained in paragraph 14 and it was expressed to cover all “employees employed by the company as drivers”.  The Appellants’ case means that this statement must be disregarded whether as a contractual provision or as an offer.  As we will explain in paragraphs 58 to 61, the redundancy terms set out in the NWOW agreement were incorporated into the Respondent’s contract of service and this shows that the 5 February 2002 letter ceased to have any effect.

53. Sixth, Mr. Napier contends that when the July 2002 letter “confirms your change in terms and conditions in the correct agreement between the [Appellants]” and the TGWU, it refers to the 5 February 2002 letter.  That argument cannot be right because (i) the 5 February 2002 letter is not an agreement with the TGWU and (ii) the summary of terms attached to the July 2002 letter and the letter itself refers to the current TGWU agreement, which must be the NWOW agreement.

54. The Respondent was thus entitled to the terms in the NWOW agreement relating to his contractual redundancy payment, either because such terms were expressly and directly incorporated into his contract of employment or because he accepted the NWOW agreement as referred to in the July 2002 letter.


(iii) What would be the effect of the NWOW agreement and the July 2002 letter if (contrary to our view) the respondent had by his inaction accepted the terms of the 5 February 2002 letter?



55. In this section of the judgment, we are now assuming that our analysis in paragraphs 37 to 43 is wrong and that the Respondent had accepted the terms in the 5 February 2002 letter by continuing to work for the Appellants without protest after receiving that letter.  Mr. Legard says that that agreement was varied by the NWOW agreement.  Mr. Napier disagrees because he contends that the starting point for determining the relevant terms relating to any entitlement to redundancy payments is not to be found in the collective agreement but in the individual contract of employment of the Respondent.  The Employment Tribunal emphasised that NWOW was a national agreement and that by its terms in clause 1.3, it was stated that it was to apply to all plants and depots.  It is necessary to consider first the effect of the NWOW agreement and second the July 2002 letter.

(a)  The NWOW Agreement 

56. Mr. Napier contends that this approach shows that the Employment Tribunal proceeded on the basis of the wrong legal analysis because the starting point for deciding what are the relevant terms relating to the quantification of contractual redundancy payments is not to be found in the terms of the collective agreement but in the terms of the individual contract of employment.  He points out that the legal position is explained correctly in Harvey on Industrial Relations and Employment Law (Divider A Paragraph 277), which states that the decided cases establish that:-

“Save in exceptional circumstances, the union negotiates as a principal and not as an agent for its members.  Thus, the collective agreement does not automatically bind or benefit an individual employee, even one who is a member of the union which negotiated the agreement” [case references omitted].

57. Mr. Napier contends that in order to construe the contract of employment, the right approach is to look at the whole factual matrix, of which the most relevant factor was the 5 February 2002 letter.  The issue with which we are concerned is whether the NWOW terms formed part of the individual contract of employment of the respondent.  It is necessary to consider if the NWOW agreement could be incorporated into the Respondent’s contract of employment either because of its own wording or because of the July 2002 letter.  In Alexander v. Standard Telephones and Cables Limited (No. 2) [1991] IRLR 286, Hobhouse J (as he then was) explained that the contractual intention between the individual employee and an employer can be ascertained by inference from other available material including collective agreements.  He said that:- 

“The relevant contract is between the individual employee and his employer; it is the contractual intention of those two parties which must be ascertained.  Insofar as that intention is to be found in a written document, that document must be construed on ordinary contractual principles.  Insofar as there is no such document or that document is not complete or conclusive, their contractual intention has to be ascertained by inference from the other available material including collective agreements.  The fact that another document is not itself contractual does not prevent it from being incorporated into the contract if that intention is shown as between the employer and the individual employee.  Where a document is expressly incorporated by general words, it is still necessary to consider, in conjunction with the words of incorporation, whether any particular part of the document is apt to be a term of the contract; if it is inapt, the correct construction of the contract may be that it is not a term of the contract.  Where it is not a case of express incorporation but a matter of inferring the contractual intention, the character of the document is the relevant part of it and whether it is apt to form part of the individual contract is central to the decision whether or not the inference should be drawn” [31] (italicisation added).

58. Thus, it is necessary to adopt a two-step test of first considering whether the NWOW agreement was expressly incorporated into the Respondent’s contract with the Appellants and, if so, second determining if any particular part of the document is, in Scott J’s words, “apt to be a term of the contract”.  Starting with the incorporation point, we consider that the terms of the NWOW agreement were expressly incorporated by the statement to that effect in both the July 2002 letter and in the attached “summary of terms and condition of employment” to which we referred in paragraphs 18 to 21 above.  We cannot accept Mr. Napier’s submission that the July 2002 letter “does not state that the [respondent’s] terms and conditions of employment are to be found in the NWOW agreement”.  The July 2002 letter attaches a statement of the main terms and conditions of the Respondent’s employment, which opens with the words “the terms and conditions of employment are contained in the current agreement between the company and the TGWU”.  This “current agreement” can only be a reference to the NWOW agreement.

59. Thus, the NWOW agreement was expressly incorporated into the Respondent’s contract of employment insofar as its terms were “apt” and the next issue is to determine if the redundancy payment terms in the NWOW agreement were, in Hobhouse J’s words, “apt”.  By referring to “apt” and “inapt” terms, Hobhouse J was adopting the terminology used by Scott J (as he then was) in National Coal Board v. National Union of Mineworkers [1986] IRLR 439 and to which Hobhouse J had referred in the immediately preceding paragraph of his judgment to that which we have just quoted in paragraph 57 above.  Scott J had drawn a distinction between terms of a collective agreement “which are of their nature apt to become enforceable terms of an individual’s contract of employment and terms of which are of their nature inapt to become enforceable by individuals” 
(italicisation added).  

60. Scott J considered that terms in collective agreements, which fix hours of pay or hours of work would fall into the first category as being “apt” to become enforceable terms of an individual’s contract of employment.  He stated that a conciliation agreement would be “inapt” as falling in the second category.  We would regard the terms relating to redundancy payments relating as they do to payments to individual employees as being “apt” and so falling into the first category; thus they were “apt” to become enforceable terms of an individual’s contract of employment.

61. In those circumstances, we consider that the terms of the NWOW constituted a further offer to the Respondent because the agreement was expressed to cover people employed by the Appellants such as the Respondent and that it would be operative from April 2002.  In addition, clause 1.3 of section A and to which we have referred in paragraph 26 above applies by showing the terms of redundancy, which include “the non-variable elements of weekly pay”.  In our view, the NWOW agreement constitutes an offer to vary the existing terms of the Respondent’s contract of employment.  At this stage we are assuming that the 5 February 2002 letter had been accepted by the respondent’s conduct in continuing to work for the Appellants without protest.  If that approach is correct, it would also mean that by continuing to work for the appellant after the NWOW agreement came into effect, it was thereby accepted by the Respondent.  Alternatively, those terms were accepted when the respondent applied for redundancy.


(b)  The July 2002 Letter
62. Alternatively, the same result follows from relying on the NWOW agreement is achieved by relying on the statement in the July 2002 letter in which the Appellants “now confirm that your change in terms of conditions of employment which are contained in the current agreement between the [Appellants] and the TGWU”: that must be the NWOW agreement.  That letter also includes a separate document entitled “Summary of Terms and Conditions of Employment”, which begins by saying “the terms and conditions of employment are contained in the current agreement between [the Respondent] and the TGWU”.  That reference must again be to the NWOW agreement.  The July 2002 letter then sets out, as we have explained, the relevant terms and conditions, one of which was the guarantee of 50 hours per week giving a total of £388.10.  

63. We have not overlooked the fact that Mr. Napier points out correctly that there is no express reference to redundancy pay in the July 2002 letter, but we are satisfied that by its terms, the document attached to the July 2002 letter incorporates the NWOW terms on redundancy, which we have already set out in paragraph 14 above.  As we have just pointed out, the July 2002 letter from the appellants states to the recipient that “the terms and conditions of employment are contained in the current agreement between the company and the TGWU”.

64. This would therefore have had the effect of constituting any offer to vary the terms contained in the 5 February 2002 letter if that letter was part of the Respondent’s existing employment.  If we are wrong and Mr. Napier is correct and the Respondent accepted the 5 February 2002 letter by continuing to work for the Appellants, then by the same token, by continuing to work for the Appellants after receiving the July 2002 letter, the Respondent would be deemed to have accepted the terms in that letter.  In any event, Mr. Napier accepts that by applying for redundancy, the Respondent would have accepted what would have been the outstanding offer of contractual redundancy payment terms which, as we have said, would be the NWOW terms, whether as contained in the NWOW agreement or whether as incorporated by the July 2002 letter and the attached terms and conditions.  Thus, even if the 5 February 2002 letter was a term of the contract of employment, it was varied by the July 2002 letter and/or the NWOW agreement, which the Respondent accepted by applying for redundancy or continuing to work for the Appellants, even if it had not been previously incorporated directly into the Respondent’s contract of employment.

65. In consequence, we conclude that irrespective of which route is taken, the conclusion is that the Respondent’s entitlement to redundancy was not to be found in the 5 February 2002 letter but in the NWOW terms, either as derived from the July 2002 letter or from the NWOW agreement itself.

VII  The 10 Hour Guaranteed Pay Issue

66. The issue is what is the meaning of “one week’s pay will be the non-variable elements of weekly pay” in the NWOW agreement.  This was explained in the July 2002 letter as meaning that:-

“The basic 40 hour rate is £308.00.  The additional 50 hour guarantee is £80.10.  The total weekly pay is therefore £388.10.  This is paid regardless of standard actual hours worked”.

67. We have no doubt that this must comprise the guaranteed 10 hours that clearly was “non-variable” as is shown by the fact that it was guaranteed.  Indeed, it is very difficult to see what other meaning could be attributed to the words “non-variable element”.  It was also a contractual term as is shown by the terms of the NWOW agreement.  Thus, the Respondent’s claim is incorrect.

In conclusion, it follows that notwithstanding Mr. Napier’s clear and far-reaching submissions, the Employment Tribunal was right and this appeal must be dismissed
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