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HIS HONOUR JUDGE D SEROTA QC
Introduction

1.
This appeal concerns alleged ‘whistle-blowing’ by the Applicant and her claim that she suffered detriment as a result of making public interest disclosures.
2.
This is an appeal from a decision of the Employment Tribunal at London (Central) (Mr G P Sigsworth Esq. Chairman), promulgated on 11 September 2002 after a hearing of some 7 days.  The Employment Tribunal dismissed applications by the Applicant as follows:
(a)
Discrimination on the grounds of race;
(b)
Victimisation and dismissal by reason of having made protected disclosures in relation to matters of race discrimination and health and safety;
(c)
Unfair dismissal.
3.
The Applicant withdrew complaints of indirect race discrimination, breach of contract and free-standing complaints under the Human Rights Act 1998.
4.
At a preliminary hearing on 19 March 2003 before His Honour Judge McMullen QC and two lay members, part of her appeal was dismissed but those parts relating to public interest disclosure and dismissal for raising health and safety issues were permitted to go to a full hearing.  We shall need to return to the decision of 19 March 2003 later in this judgment.
5.
The appeal came on for hearing on 10 April 2003.  There was only one lay member of the Tribunal available, the other having withdrawn because of a connection with Mind in another part of the country.  The Applicant was unrepresented.  She initially agreed to the appeal being heard by His Honour Judge McMullen QC and the lay member, Mr D J Hodgkins CB.  However, it was not explained to Miss de Haney that Mr Hodgkins had been appointed to the EAT as having experience on the employer’s side.  When Miss de Haney learnt of this she withdrew her consent.  The EAT considered, however, that it was appropriate to continue with the appeal which in due course was dismissed on the merits.
6.
On 11 September 2003 the Court of Appeal allowed Miss de Haney’s appeal on the basis that she should have been informed of Mr Hodgkin’s position before being asked to consent to proceeding before a two-man Tribunal.  Her consent, therefore, had not been an informed consent and the case was remitted to the EAT.  The appeal came before us and this is our decision.

Chronological and Factual Background

7.
On 3 October 2000 the Applicant, who is of black Afro-Caribbean ethnicity was employed as a housing service manager on a 6-month probationary period (which might be extended for a further three months should she prove unsatisfactory).
8.
The Respondent is a company limited by guarantee and works in the community in partnership with the local authority, the London Borough of Brent, in the field of mental health.  It employed about 30 people within the London Borough of Brent.  Mr David Hardman was its director until 1 March 2001 but a Ms Lisa Lang had been seconded to work as acting director for some three days each week as Mr Hardman was working elsewhere for Brent Mental Health Services.  Miss de Haney was, by all accounts, a hard worker but had significant absence through illness.
9.
On 19 February 2001 Miss de Haney met Mr Hardman.  Miss de Haney’s case was that at this meeting she had complained about the appointment of a Ms Trudy Scrivener as Project Manager Dual Diagnosis Grade PO.  Miss de Haney maintained that she made clear to Mr Hardman that the appointment was in breach of the Respondent’s Equal Opportunities Policy and was discriminatory.  (Before us she also maintained that she complained to him that there was serious financial mismanagement in Brent Mind, but there is no trace of this allegation having been made at the Employment Tribunal).
10.
Miss de Haney accepted before the Employment Tribunal that she had not used the word “discrimination”.  The discrimination Miss de Haney claimed to have complained about was the fact that the appointment of Ms Scrivener did not give an opportunity for promotion to her black colleague who was also a Dual Diagnosis officer.  Mr Hardman’s evidence was that he did not recall this being said in the meeting and that Ms Scrivener was appointed by way of internal advertisement and was the only applicant for the job and that the Applicant was herself involved in the interview and recruitment exercise.  The conversation with Mr Hardman is relied upon by Miss de Haney as being the first protected act.
11.
On 28 February 2001 Mr Hardman extended the Applicant’s probation.  His evidence was that as he was leaving shortly he did not wish to leave any loose ends and had been concerned at the absences of Miss de Haney.
12.
On 1 March 2001 Ms Lang was made up to be Acting Director.
13.
On 6 March 2001 the Applicant wrote to Mr Pilcher, the Advice Chair of the Respondent’s Executive Committee, complaining of her treatment by Mr Hardman and the decision to ask Ms Lang to act up.  This is relied upon by the Applicant as being the second protected disclosure.  The Applicant’s relations with Ms Lang were poor and on 12 March 2001 she complained of harassment by her and stated she had no confidence in her.  This, however, was not part of her case on protected disclosures.
14.
On 2 May 2001 Miss de Haney wrote to Mr Coniff, the Director of Community Care at the London Borough of Brent alleging institutional racism on the part of the Respondent.  This is relied upon as being the third protected disclosure.
15.
The Respondent worked closely with the Paddington Churches Housing Association (“PCHA”).  By March 2001 PCHA was concerned that the quality of service being delivered by the Respondent.  PCHA had written to the Applicant with a number of queries but received no response.  PCHA then wrote directly to Ms Lang to express its concerns and complained that letters to Miss de Haney had gone unanswered.
16.
Ms Lang asked Miss de Haney to prepare a full action plan based on a draft she had drawn up and to have it completed by 2 May 2001.  The time was extended until 4 May at 10.30am.
17.
The concerns of PCHA were of considerable significance to the Respondent as by 4 May 2001 Ms Quinn of PCHA had sought a meeting with Ms Lang and Mr Pilcher and had stated that PCHA did not feel that Brent Mind was able to effectively carry out the housing management and they wished to explore the possibility of PCHA taking over housing management.  This proposal, if implemented, in the words of the Employment Tribunal:
3
(xii)
“…would have had a major impact on the First Respondent, leading to a substantial loss of revenue to the First Respondent, some £116,500 per annum.”
18.
Miss de Haney did produce the work, in which she made allegations of financial mismanagement and institutional racism on the part of the Respondent.  The Employment Tribunal was satisfied that the documentation was not delivered to Ms Lang until after 5.00pm on 4 May, but did not find at what specific point in time she received it.  Earlier in the day Ms Lang had written to members of the Executive Committee to inform them she would be suspending the Applicant on Tuesday 8 May pending investigation of gross misconduct as a result of unsatisfactory past and present performance.  On 8 May the Applicant was suspended.  The Employment Tribunal found as a fact that when she was suspended Ms Lang was not aware of the nature of any disclosures made by the Applicant and that the effective cause of the suspension was the Applicant’s failure to complete work on time, failure to attend supervision as required on 4 May 2001 and failure to identify additional support that she required.  The Employment Tribunal concluded:
“We are quite satisfied the suspension and disciplinary investigation were carried out for the reasons given by Ms Lang, and not because of any complaints the Applicant may have raised.”

19.
The Applicant became quite stressed and unwell when she learned of her suspension and did not subsequently return to work.  A disciplinary hearing was initially arranged for 8 June 2001 but the Applicant wrote to Miss Lang to state she was not well enough to attend and the hearing was rescheduled for 18 June 2001.  The Applicant again did not attend on the grounds of ill health.  The disciplinary panel considered that the complaints did not justify a finding of gross misconduct as the picture was more one of managerial incompetence.  It concluded that as a probationer the Applicant had not proved herself as a suitable employee and her employment was not continued on that basis.  The panel decided to terminate Miss de Haney’s employment on the grounds of unsatisfactory performance during probation.  The Employment Tribunal noted that:

3
(xix)
“We find that it is significant that although the Applicant, apparently sick, appeared perfectly able to instruct solicitors and make complaints and allegations against the Respondents, she was not able to put together a case to defend herself on the merits of the performance issues raised against her.”
The Decision of the Employment Tribunal

20.
Before the Employment Tribunal, the Applicant maintained that she had suffered detriment or victimisation as a result of her protected disclosures by:
(a)
The extension of the probation period and the docking of her pay;
(b)
Her suspension and dismissal; and
(c)
She also claimed that her dismissal was unfair by virtue of section 100 (1) (e) of the Employment Rights Act 1996 in that she claimed to have taken or proposed to take appropriate steps to protect herself or other persons from danger which she reasonably believed to be serious and imminent.
21.
The Employment Tribunal correctly directed itself as to the law in relation to whistle-blowing and victimisation.  It reminded itself of the provisions of section 43A of the Act which defined the phrase “protected disclosure” and section 43B which defined the phrase “qualifying disclosure”.
22.
Miss de Haney’s case that her disclosures were protected disclosures and that the relevant legal obligations of which the Respondent was in breach were the implied term of mutual trust and confidence, the obligation not to discriminate on racial grounds, or to act in such a way that the health and safety of any individual might be endangered.  The Employment Tribunal reminded itself of section 43C which provided that a qualifying disclosure was made in accordance with that section if the employee made the disclosure in good faith to the employer or to some other person to whom the employer has legal responsibility.  Reference was also made to section 43G (2) and (3) and to section 47B (1) which protects an employee from being subjected to detriment by reason of having made any protected disclosure; and section 48 (2).  The Tribunal also reminded itself of section 100 (1) (e) of the Act.
23.
It was common ground that the letters of 6 March and 2 May to Mr Pilcher were of qualifying and protected disclosures, as was the letter to Mr Coniff of 2 May 2001 and the allegations raised in the housing review: financial mismanagement and institutional racism.
24.
So far as the oral disclosure to Mr Hardman of 19 February 2001 was concerned, the Employment Tribunal concluded that this was not a qualifying disclosure:
“If anything was said at that meeting, then, as the Applicant agreed in cross-examination, she did not actually use the words “race discrimination” in any context.  The factual background over the appointment of Ms Scrivener is very much in dispute, and we find that the Applicant has not proved her case that it happened in the way that she says it did.  We accept Mr Hardman’s evidence that the Applicant in fact played a part in the appointment of Ms Scrivener.  It appears to us that the Applicant has put this allegation in very late in the day as a make-weight, it never having been pleaded or raised before its appearance in her witness statement.  Therefore, the extension of the Applicant’s probationary period and the docking of her pay were not caused by any protected disclosure that she made.”
25.
So far as the other disclosures were concerned, which were either conceded or accepted as being qualifying, the Employment Tribunal concluded:
“…the suspension was not an act done as a result of any protected and qualifying disclosure.  Ms Lang was not aware of the nature of the disclosures before the suspension, and Mr Pilcher was not involved in the decision to suspend…The effective cause of the suspension was as Ms Lang has told us – the failure to complete work on time, the failure to attend for supervision on 4 May 2001…and the failure to identify the additional support that the Applicant required.  Further, between the supervision meeting of 30 April 2001 and the suspension decision on 4 May 2001, Ms Lang had received a further letter from Ms Quinn setting out a number of critical issues outstanding.”
The Employment Tribunal were also satisfied:
“…that the suspension and disciplinary investigation were carried out for the reasons given by Ms Lang, and not because of any complaints the Applicant may have raised…There were…genuine and substantial concerns about the Applicant’s performance which were the effective cause of the disciplinary action taken against her.”
26.
The Employment Tribunal also concluded that the reason or the principle reason for Miss de Haney’s dismissal was her performance and issues associated with that.  They went on to say:
“We have to be satisfied that the effective course of the conduct of the hearing (of the disciplinary panel) or the principle reason for dismissal was because of the protected act or acts.  The evidence was that the panel…considered the evidence put in front of it, which clearly showed performance deficiencies.  We do not think that the panel was influenced by the Applicant’s complaints about Ms Lang, even if it was aware of them, which is by no means clear…”
27.
The Employment Tribunal also concluded, in relation to the issue of victimisation:
“…as with public interest disclosure, we conclude that the effective cause of the Applicant’s discipline and dismissal were for failings in performance of her duties.  The fact that she had made complaints of race discrimination were not a significant factor, if one at all.”
28.
It is to be noted that the allegation as to what took place on 19 February 2001 between Miss de Haney and Mr Hardman had not been raised as a possible protected disclosure until it appeared in her witness statement shortly before the hearing.  It was not referred to as such in the Originating Applications, nor in Miss de Haney’s further and better particulars, nor had it been recorded as an issue at the directions hearing held on 3 November 2001.  The Employment Tribunal, nevertheless, considered evidence relating to this allegation and found as we have set out above.
The Appeal

29.
The thrust of the appeal is clearly that the Employment Tribunal was wrong to reject the Applicant’s account of what took place on 19 February 2001.  She invited us to look at all the evidence in the case to show that the Employment Tribunal was wrong to have rejected her evidence in this regard.  At the Preliminary Hearing, the EAT drew attention to the manner in which the Employment Tribunal had dealt with the events of 19 February, in a passage we have already quoted, part of which we now quote again:
“It appears to us that the Applicant has put this allegation in very late in the day as a make-weight, it never having been pleaded or raised before its appearance in her witness statement.”
30.
The Applicant was able to point out that she clearly had raised issues concerning Ms Scrivener’s appointment in March 2001.  Miss de Haney informed the EAT that a finding by the Employment Tribunal that Mr Hardman did not recall the matter being raised in the way Miss de Haney intended was different from what was said in evidence.  The EAT accordingly directed the Chairman of the Employment Tribunal to provide a note of his cross-examination in relation to what took place on 19 February.
31.
We remind ourselves that questions of fact are for the Employment Tribunal.  Where there is conflicting evidence, it is not for the EAT to upset the decision of an Employment Tribunal that has correctly directed itself as to the law and correctly set out the relevant facts.  We can only entertain appeals on points of law and cannot revisit issues of fact.  For an appeal on this ground to succeed Miss de Haney must show that no reasonable Tribunal, which had properly directed itself in law and properly recorded the evidence before it, could have reached.  She has to show us that the decision was plainly wrong and could not be justified by any evidence or that the Employment Tribunal misconstrued the evidence.  This is in effect, therefore, an appeal on the ground of perversity; see British Telecommunications v Sheridan [1990] IRLR 27.  We bear in mind as well that it is insufficient for an Applicant to assert that a finding is contrary to the weight of evidence or that the Tribunal accepted evidence that was hard to believe; see Chiu v British Aerospace [1982] ICR 156.
32.
The real point, as we have noted, and the basis upon which this matter went to a full hearing, was because the Employment Tribunal may have misdirected itself in relation as to when the “allegation” was first made by the Applicant that she had raised issues as to discrimination on the grounds of race specifically at her meeting with Mr Hardman on 19 February, and also that the Employment Tribunal may not have accurately recorded Mr Hardman’s evidence.
33.
This latter point we deal with at once.  We have had the benefit of seeing the Chairman’s notes and it is quite clear that the notes record Mr Hardman giving evidence, as recorded by the Employment Tribunal.  Those notes include the following:
“Trudi Scrivener was appointed by way of internal advert.

…

Soon after Applicant started she reminded me of this, and we advertised internally, and Trudi Scrivener was only applicant, and was appointed.”
In relation to 19 February 2001 he said in cross-examination:
“I don’t remember discussion about Trudi Scrivener.
Applicant was involved in appointment herself

…

I never had a discussion with Applicant about the appointment of Trudi Scrivener.
Nor that she had been treated differently.

I would have discussed structure with her at some point, with a view to breaking down HSM’s job, which was far too wide.

Applicant was involved in appointment of Trudi Scrivener to post of Projects Manager, following internal advert.

If I had wanted to put Trudi Scrivener into post – I would have done it, before appointing the Applicant.”

34.
We should also note that before us Miss de Haney maintained that her disclosures to Mr Hardman included allegations of financial impropriety in relation to the appointment of Miss Scrivener.  We have not seen anything to suggest that this particular factual allegation was ever raised before the Employment Tribunal.  The allegation raised before the Employment Tribunal in relation to Miss Scrivener was that Miss de Haney had made a qualifying disclosure based upon discrimination on the grounds of race.  There is nothing in the grounds of appeal to suggest that this complaint of financial mismanagement had been made.
35.
The skeleton opening prepared by her Counsel, Mr Sethi, for the Employment Tribunal, sets out the case that there was a qualifying disclosure on 19 February.  The skeleton opening does not identify the basis upon which it is said that the disclosure was a qualifying disclosure, but it is apparent from the Applicant’s witness statement that the only basis upon which she did make this complaint was that the appointment of Ms Scrivener breached the Equal Opportunities Policy and, therefore, the Respondent’s legal requirement as an employer in treating the other (black) Dual Diagnosis Manager differently.  It is also apparent from the closing submission prepared by Mr Sethi paragraph 6.1.1 that her conversation with Mr Hardman amounted to a qualifying disclosure “in that Applicant alleged race discrimination.”
36.
We need to consider what the Employment Tribunal meant by the word “allegation” at page 17, paragraph (i) of its decision.  The case put forward by the Applicant, and which the EAT had previously considered to be fairly arguable, was that by “allegation” the Employment Tribunal meant a complaint as to the manner of Ms Scrivener’s appointment.  If the Employment Tribunal were demonstrably wrong in finding that Miss de Haney had never complained about the circumstances of Ms Scrivener’s employment prior to the hearing before the Employment Tribunal, this might throw open for reconsideration the entire basis of the reasoning of the Employment Tribunal.  It might then, be appropriate to consider the Employment Tribunal’s findings in relation to the other protected disclosures.
37.
The alternative construction of the word “allegation”, and that contended for by the Respondent, is that if the Employment Tribunal intended to refer not so much to the fact of making a complaint, but that the complaint in terms amounted to a qualifying disclosure.  We have no doubt whatever that that is what the Employment Tribunal intended.  The language is suggestive of the use of allegation as referring specifically to a qualifying disclosure.  That does not appear in the Originating Application; we note the use of the word “pleaded”.  It was clear to the Employment Tribunal that the issue of Ms Scrivener’s appointment had been the subject of complaint in March 2001, but not the suggestion that what Miss de Haney told Mr Hardman amounted to a qualifying or protected disclosure.  It is for that reason that the Employment Tribunal noted there was no specific reference to the events of 19 February 2001 as amounting to a qualifying disclosure in the IT1, nor in the further and better particulars provided by the Applicant dated 23 January 2002 (see page 41 of the bundle).  The only qualifying disclosures referred to are those of 2 May 2001 and 6 March 2001.  As we have already observed, it is manifest that what took place on 19 February was never raised as a complaint of financial mismanagement.
38.
During the course of the hearing Miss de Haney was asked by Lord Davies of Coity CBE why it was that she had made no reference to 19 February as being an occasion when a protected disclosure was made either in her IT1 or in her further and better particulars, or indeed in her witness statement.  Her answer was “because I did not think of it.”  She said it only came out later when she saw solicitors.  We found this answer revealing.

39.
She made submissions as to why what she claims to have told Mr Hardman should be regarded as a qualifying disclosure because it contained allegations concerning health and safety, equal opportunities, discrimination and financial mismanagement.  She submitted that Mr Hardman’s evidence in some respects differed from that of other witnesses.  The real difficulty, however, as it seems to us in her case, and it is a fundamental objection to her case on appeal, is that the Employment Tribunal heard her evidence and that of Mr Hardman and rejected her evidence.  In our opinion the view taken by the Employment Tribunal, that the allegation as to what took place on 19 February was a make-weight, was one it was entitled to take.  On the facts, the Employment Tribunal rejected her evidence and was unable to conclude that anything that had been said on 19 February amounted to a qualifying disclosure.

40.
Miss de Haney also complained about an absence of finding as to when the housing review document had been supplied to Ms Lang.  It is clear, however, from the findings (page 9, paragraph (xiii) of the Decision), that the Employment Tribunal concluded that as at 5.00pm, and at a time when the decision to suspend had already been taken, the housing review document had not been received by Ms Lang.  This again is a finding of fact we are unable to review.  We also cannot review the finding that the suspension was not an act done as a result of any protected and qualifying disclosure but was the result of the Applicant’s failure to complete work on time, failure to attend supervision and failure to identify the additional support that the Applicant required.
41.
Miss de Haney’s submission that reviewing all the evidence it is clear that the Employment Tribunal should have disbelieved Mr Hardman, does not in fact help her.  As we have already said there was clearly conflicting evidence and the conflict was resolved against Miss de Haney.  There is no suggestion of any misdirection as to law in this case, or misunderstanding of the evidence.
42.
It is impossible to upset the findings of the Tribunal that any detriment alleged to have been suffered by the Applicant was not caused by any protected disclosure whether on 19 February or subsequently.  There are specific findings that the protected disclosures – 6 March and 2 May – were not causative of any detriment and that such action as was taken to Miss de Haney’s detriment was taken as the result of capability and conduct.
43.
In the circumstances we can see no case at all for saying that the findings of the Employment Tribunal were unjustified.  There was sufficient evidence to justify all the findings made by the Employment Tribunal and we simply cannot revisit the finding of the Employment Tribunal with what took place on 19 February did not amount to a qualifying disclosure.

44.
It follows that the appeal must be and does stand dismissed.
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