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SUMMARY
Trial of preliminary issue.  Narrow question.  Innapropriate Chairman got the wrong answer to question as formulated.  Remitted for full merits hearing.

HIS HONOUR JUDGE PETER CLARK
1.
This case raises, once more, the appropriateness or otherwise of identifying for initial determination a preliminary issue in Employment Tribunal proceedings.
2.
The Applicant, Ms Webley, commenced employment with the Respondent Department for Work and Pensions as an administrative officer at the Leyton Job Centre on a fixed-term contract commencing on 4 February 2002.  It was described as short term temporary (non permanent) employment.  The original fixed term expired on 3 May 2002.  Thereafter she remained in the Respondent’s employment on a succession of fixed-term contracts, the last of which expired on 17 January 2003.  That final contract was not renewed and her employment expired on that date, just short of the 1 year qualifying period for ordinary unfair dismissal.
3.
Following termination of her employment the Applicant presented an Originating Application to the Stratford Employment Tribunal on 14 April 2003.  In addition to a complaint of unfair dismissal, with which I am not concerned, she complained of unlawful discrimination contrary to the provisions of the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002 (The Regulations).
4.
The Regulations were passed to implement into domestic law Council Directive 1999/70 concerning the Framework Agreement on Fixed Term Work.
Clause 4(1) of the Framework Agreement provides:

“In respect of employment conditions, fixed term workers shall not be treated in a less favourable manner than comparable permanent workers solely because they have a fixed term contract or relationship unless justified on objective grounds”
5.
The Regulations, made under Section 45 of the Employment Act 2002 provide, by Regulation 3
“(1)
A fixed term employee has the right not to be treated by his employer less favourably than the employer treats a comparable permanent employee –
(a)
as regards the terms of his contract of employment; or

(b)
by being subjected to any detriment by any act, or deliberate failure to act, of his employer”

6.
The nature of the Applicant’s case on discrimination, that is less favourable treatment when compared with a permanent employee of the Respondent, is encapsulated at paragraphs 7 and 8 of her particulars of complaint attached to her Originating Application.  It is there said:

“7.
I believe I have been treated less favourably compared to comparable permanent employees working at Leyton Jobcentre of the same grade and carrying out the same or similar duties to myself.  Permanent employees would not have their contracts terminated at 51 weeks.
8.
I believe that the treatment of me is unlawful and that I have suffered a detriment contrary to the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002.”
7.
The reference to 51 weeks, or the 51 week rule as Ms Tether characterizes it in her submissions on behalf of the Applicant, derives from the Civil Service Commissioners Recruitment Code (“the Code”), which provides that recruitment to appointments of up to 12 months may be carried out without the Civil Service’s normal requirement for a full, fair and open competition process (Code paragraph 2.7).
8.
By its Notice of Appearance the Respondent contended at paragraph 5 of its grounds of resistance:

“5.   Alternatively, the Applicant contends that the expiry of the contract involved a breach of the Fixed Term (Prevention of Less Favourable Treatment) Regulations 2003 (“The Regulations”) as it involved subjecting her to a detriment.  The Respondent submits that there is no breach of the regulations.  There is no obligation under the Regulation to convert a fixed- term contract into a permanent contract and the fact that a contract is a fixed-term contract not a permanent contract does not involve less favourable treatment as regards the terms of the employee’s contract within the meaning of regulation 3(1)(a) of the Regulations.  Nor does the expiry of a fixed-term contract involve subjecting the applicant to a detriment within the meaning of regulation 3(1)(b) of the Regulations.”
9.
In the alternative, it was contended that any less favourable treatment was objectively justified on the basis that employment in the Civil Service is done by way of fair and open competition.  By way of exception, temporary appointments may be made without going through the fair and open competition process, although such appointments may not exceed 51 weeks in total (grounds of resistance paragraph 6).
10.
Pausing there, the mismatch in the pleaded cases, as it seems to me, is that whereas the less favourable treatment complained of by the Applicant was the application of the 51 week rule to temporary staff employed under a fixed term contract or series of fixed term contracts, but not to permanent employees, the Respondent was meeting a different case, namely that the less favourable treatment consisted only of non-renewal of the Applicant’s fixed term contract.
11.
In that state of affairs the matter was considered at a directions hearing before the Regional Chairman Mr Ian Lamb on 15 August 2003.  On that occasion a preliminary issue was formulated by Mr Lewis and accepted, initially on behalf of the Applicant and by the Chairman for determination in these terms:
“Whether the non renewal of a fixed term contract is capable of involving less favourable treatment within Regulations 3(1)(a) or 3(1)(b).”

I gather than an unsuccessful application was later made on behalf of the Applicant to alter the terms of the preliminary question.

12.
The hearing of that preliminary issue took place before the same Chairman on 27 October 2003.  On that occasion the parties were represented by Counsel who appear before me today.  As appears from the Chairman’s Extended Reasons promulgated with his decision on 11 November Ms Tether’s primary submission was that the less favourable treatment suffered by the Applicant, when compared with a permanent employee, was that she as a fixed-term employee, was subject to the 51 week rule and the permanent employee was not.  That she submitted, constituted a breach of Regulation 3(1)(a), relating to the terms of her contract of employment, alternatively represented a detriment within Regulation 3(1)(b).  As to what constitutes a detriment she relied on the guidance provided by the House of Lords in Shamoon v Chief Constable of the Royal Ulster Constabulary [2003] IRLR 285.  She also relied upon the Court of Appeal decision in Whiffen v Milham Ford Girls School [2001] IRLR 468 where, in the context of indirect sex discrimination, the Court held that an employer’s policy of first dismissing fixed-term contract employees by way of non-renewal of their contracts in a redundancy situation before applying a redundancy selection policy to permanent employees amounted to unlawful indirect sex discrimination in the absence of any justification advanced by the employers.  She also drew attention to the Framework Agreement.  

. 
13.
In response, Mr Lewis submitted that if the Applicant’s interpretation of Regulation 3 was accepted, then it meant that fixed-term contracts were necessarily unacceptable and must always be objectively justified.  Secondly, he drew attention to Regulation 8, which in essence provides that where an employee is employed under a succession of fixed-term contracts totalling 4 years or more the employee will then be treated as a permanent employee unless employment under a fixed term contract is objectively justified.  He further submitted that non-renewal of a fixed-term contract did not involve the Applicant in being subjected to a detriment (Regulation 3(1)(b)) and that for the purpose of Regulation 3(1)(a), the terms of the Applicant’s contract excluded the term as to its duration.
14.
I have set out the rival contentions before the Chairman, before turning to his conclusions, because they demonstrate to me the difficulty with the issue formulated for preliminary determination.
15.
The real issues between the parties, it seems to me, were these:
(1)
was the Applicant employed under a fixed-term contract, is so she was a fixed-term employee within the meaning of Regulation 1(2).  That is common ground.

(2)
that being so, was it a term of her contract that she was subject to the 51 week rule?
(3)
if so, was that term applied to a permanent employee, as defined in Regulation 1(2)?
(4)
if not, was the Applicant less favourably treated than her permanent comparator, as defined in Regulation 2, for the purposes of Regulation 3(1)(a)?
(5)
alternatively, was she subjected to a detriment by the application of the 51 week rule to her and not to a comparable permanent employee (Regulation 3(1)(b)?
(6)
if she was subjected to less favourable treatment within the meaning of Regulation 3(1)(a) or (b) 

(a)
was that treatment on the ground that the Applicant was a fixed term employee and 

(b)
was the treatment not justified on objective grounds?  See Regulation 3(3)?
16.
I raise those issues, without seeking to resolve them, because they should be contrasted with the preliminary issue before the Chairman.  
17.
Mr Lewis submits that that question must be viewed in the factual context of this case, itself one of a number of similar cases, the others having been stayed pending the outcome of the present case.

18.
He argues that the Applicant’s claim, in essence, comes down to a complaint that whereas her fixed-term employment was time limited by the 51 week rule, a permanent comparator’s employment was not so limited.  In other words, the less favourable treatment complained of was the very difference between the Applicant and her comparator which gives rise to this anti-discrimination legislation.  That is not a difference, he submits, against which the Regulations provide protection.
19.
I see the force of that submission, although I accept Ms Tether’s point that the Applicant is not here claiming the right to permanent employment under the Regulations, however I return to the preliminary issue as formulated in this case.
20.
The short answer to the question ‘whether the non-renewal of a fixed term contract is capable of involving less favourable treatment within Regulations 3(1)(a) or 3(1)(b) is, it seems to me, either ‘Yes’ or possibly ‘it depends’.
21.
Non-renewal of a fixed-term contract, amounting to dismissal, may constitute in part the detriment of which an Applicant complains, however that does not answer the question, was there less favourable treatment when the relevant comparison is made, because the permanent employee does not, by definition (see Regulation 1(2); ‘permanent employee means an employee who is not employed under a fixed-term contract) have as a term of his contract a fixed-term duration.  That question will depend, on the facts of the present case, on whether the 51 week rule constituted a term of the fixed-term employee’s contract but not that of the permanent employee.  Alternatively, whether the application of that so-called rule to the Applicant and not the permanent employee constituted a detriment suffered by the Applicant.  If either be the case, did that amount to, less favourable treatment within Regulation 3(1) and if so then the 2 questions raised by Regulation 3(3) arise for determination.
22.
Thus the non-renewal of the fixed-term contract is capable of involving less favourable treatment depending on the facts and circumstances of the case and the answers to the questions which then arise for determination.
23.
The learned Chairman, however, dismissed the Applicant’s complaint.  It must follow because this was the hearing of a preliminary issue, that he answered the question posed in the negative, although he does not say so in terms.  That, in my judgment, is plainly wrong.  It simply cannot be said that the non-renewal of a fixed-term contract is incapable of involving less favourable treatment within Regulation 3(1)(a) or (b), otherwise an Applicant whose employment ends on non-renewal of her fixed-term contract would invariably be precluded from bringing a claim under the Regulations.  Take the case of Mrs Whiffen.  Assume that she had been employed under a succession of fixed-term contracts totalling less than 4 years (cf Regulation 8 of the Regulations).  Her complaint was that she had not been considered for redundancy under the employer’s selection procedure because she was a fixed-term employee.  Put in the context of these Regulations, could it be said that non-renewal of her fixed-term contract was incapable of involving less favourable treatment in those circumstances.  In my judgment the answer is plainly ‘No’.
24.
This case demonstrates, it seems to me, the dangers formulating a preliminary issue which, rather than representing a short-cut, unnecessarily delays resolution of the real issues in the case and adds to the expense of the litigation.
25.
For these reasons I shall allow this appeal, set aside the Chairman’s decision and direct that the case proceed to a full merits hearing before a differently chaired full Employment Tribunal, at which all the issues identified above may be properly considered, based on the evidence and arguments to be advanced by the parties.
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