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SUMMARY
Construction of Statutory Instrument as regards composition of appeal panel and who may take part in proceedings before it.
HER HONOUR JUDGE WAKEFIELD
1.
This is an appeal by the Governing Body of Cardinal Newman Roman Catholic School against a decision of an Employment Tribunal sitting at Birmingham over 4 days in September 2003 by which it was determined that the present Respondent Mrs Maureen Reid (who had been the Applicant before the Employment Tribunal) had been unfairly dismissed.
2.
The brief background facts, largely uncontentious and set out in much greater detail in the Extended Reasons which were sent to the parties on 23 October 2003, are these.  Mrs Reid had been employed at the school from 6 July 1981, latterly as School Bursar/Finance Manager.  On 1 March 2002 she was dismissed for what the Appellants categorised as gross misconduct.  A disciplinary hearing had taken place on 18 December 2001 which Mrs Reid did not attend.  The disciplinary committee, consisting of 2 school governors one of whom was a Mr Cooper, determined that there had been gross misconduct and that Mrs Reid should be dismissed.  She appealed the decision to dismiss and an appeal hearing took place on 24 and 28 February 2002.  That appeal was by way of rehearing.  Mr Cooper presented the case on behalf of the school.  The appeal was dismissed.
3.
The Employment Tribunal, having in its Extended Reasons set out the background to the complaint, the law as regard unfair dismissal in terms of section 98 of the Employment Rights Act 1996 as interpreted in Iceland Frozen Foods v Jones [1982] IRLR 439, then set out the terms of the statutory instruments and model staff disciplinary procedures which governed the particular circumstances of the case.  In their paragraph 35, they said as relevant to this appeal, the following:
“The Regulations contain the following express provisions:-

…

47(3)
‘where a dismissal committee or a dismissal appeal committee is considering an appeal against the decision of the staff dismissal committee, no member of the staff dismissal committee whose decision was subject to appeal shall take part in the proceedings of the dismissal appeal committee’”
4.
The Employment Tribunal then concluded in its paragraphs 43-45 as follows:
“43
Mr Cooper was allowed to present the case for the dismissing committee to the appeal committee.  Mr Cooper was refreshingly honest when giving evidence to this tribunal.  He confirmed that he had hated the experience, but felt it is essential that he be allowed to justify the original decision to dismiss.  He presented the case despite objections from the applicant.  The Tribunal has concluded that this was an express contravention of Regulation 47(3) of the Regulations.  That clearly states that a member of the dismissing committee shall take no part in the proceedings before the appeal committee.  The word ‘proceedings’ cannot refer simply to the deliberations of the committee.  Had the Regulations required that a member of the dismissing committee should not sit on the appeal committee, they would have said so.
44
It follows that the appeal, although by way of re-hearing, was itself procedurally flawed.  It follows that the appeal could not correct the procedural flaw which consisted of fact that the original committee consisted of only two governors when three were required.
45
The Tribunal acknowledges that it is not every procedural flaw which renders the dismissal unfair.  The flaws in this case consist of breaches of the express requirements of a statutory instrument, which was created to regulate the conduct of dismissal and appeal proceedings in schools.  These are not minor flaws.  The Tribunal cannot overlook such procedural defects.”

The dismissal was therefore found to be unfair.  

5.
The issue on this appeal is whether the interpretation of the Regulation 47(3) by the Employment Tribunal was wrong.  The Notice of Appeal, as expanded upon today in oral argument, says the following in arguing that the interpretation was wrong:

“6.   The Tribunal were wrong in law to come to the conclusion that in presenting the School’s case at the hearing in Mrs Reid’s internal appeal against the decision to dismiss her to the Dismissal Appeal Committee, Mr Cooper (who had chaired the Staff Dismissal Committee that originally dismissed her) was acting in contravention of regulation 47(3) of The Education (School Government) (England) Regulations 1999, by reason of the following:
(1)…Regulation 47(3) is contained in part IV of the regulations, titled “Committees of Governing Bodies”, which shows that that part of the regulations is designed to regulate only membership and function of committee.  Regulation 47 itself is entitled “Staff Dismissal Committee and Dismissal Appeal Committee”.
(2)   If the Regulations were designed to regulated the conduct of the hearing, then the regulations would make reference to the hearing, not the committee.

(3)   If the Tribunal’s interpretation of regulation47 (3) is correct, then the regulations would prevent not only a member of the Staff Dismissal Committee presenting the management case to the Dismissal Appeal Committee (as is common practice), but prevent them from taking any part in the proceedings, including them giving evidence (oral or written) to assist the Dismissal Appeal Committee from gaining a proper understanding of why the Staff Disciplinary Committee reached the conclusion it did.  This would be analogous to there being a prohibition on the Employment Tribunal itself hearing from a member of either committee.

(4)   Part IV of the regulations are designed to regulate the membership of the Staff Dismissal and Dismissal Appeal Committee, not to regulate who appears before the committee, or who shall act for any party before the committee.”
6.
We do not accept that the Employment Tribunal was wrong in interpreting Regulation 47(3) as they did.  The words in 47(3):
“No member of the Staff Dismissal Committee whose decision is subject to appeal shall take part in the proceedings of the Dismissal Appeal Committee”

appear to us clearly to be much wider than any words appropriate to a prohibition on such a person being a member of the appeal panel itself.
7.
We find no error in the decision and this appeal is dismissed.
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