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THE HONOURABLE MR JUSTICE RIMER 
1
This is an appeal by Fulcrum Connections Limited (“Fulcrum”) against a decision of an Employment Tribunal sitting at Manchester on 21 October 2003 and chaired by Miss A F W Woolley.  The tribunal’s extended reasons were sent to the parties on 7 November 2003.  The applicants before the tribunal were Mr K Adams and Mr J Golden.  The first respondent was Weldhire Limited (“Weldhire”).  Fulcrum was the second respondent. 
2
The applicants’ claims were for compensation for unfair dismissal.  They joined both respondents to their claims and the hearing on 21 October 2003 was devoted to the sole question, taken by way of a preliminary one, of whether the applicants were the employees of Fulcrum rather than of Weldhire.  That was by then the applicants’ case, namely that their employer was Fulcrum, although Mr Evans had asserted unequivocally in his IT1 that Weldhire had always been his employer, and Weldhire’s IT3s in response to both applications were to the effect that it admitted that it had been the employer of both applicants.  Mr Golden’s IT1, to which we will refer later, was imprecise as to who he claimed was his employer although we interpret the substance of it to contend that his employer was also Weldhire.

3
The tribunal’s decision was that Fulcrum was the applicants’ employer and, having so decided, it dismissed Weldhire from the proceedings.  The remedy hearing of the applicants’ claim against Fulcrum was fixed by the tribunal to take place on 5 and 6 February 2004.  By this appeal Fulcrum claims that the tribunal misdirected itself in holding that it had been the applicants’ employer.  Mr Thomas Linden represented Fulcrum. Mr Matthew Smith appeared for the applicants.  Weldhire has been given notice of this appeal but has served no answer to it and has not been represented before us.   
The tribunal’s findings of fact 
4
Prior to May 1998 the applicants had been engaged by an unincorporated business, which we will call “the Weldhire business”, to do work for that business’s ultimate customer, which the tribunal said was Fulcrum, or one of Fulcrum’s associated companies, and which the tribunal thereafter regarded as being Fulcrum.  The work the applicants did was at a workshop or on sites. It involved the maintenance and repair of equipment used by Fulcrum  in laying and maintaining gas pipes.  The applicants had been recruited by Mr Thomas, who we presume was the proprietor of the Weldhire business, and who recruited whatever personnel Fulcrum needed.  Fulcrum also did work on the gas pipes, sending its own employees to sites both at home and abroad.  Mr Evans claims to be a fitter, although we note that Weldhire’s contention is that he was a fitter’s mate or a labourer albeit that he was paid a fitter’s wage.  The issues as to that have not yet been decided.  Mr Golden claims to be a mechanical fitter and Weldhire admits that he was employed as a fitter/turner.  
5.
The applicants admitted that at this relatively early stage in the history - and we are talking about a period prior to 1998 - they had arranged to be self-employed for tax and national insurance purposes.  At various times both Fulcrum employees and Weldhire personnel would be working in the same workshop.  When Fulcrum required work to be done on its sites the workers would again sometimes be both Fulcrum employees and Weldhire personnel.  Over the years Fulcrum reduced the number of its own employees and increased the use of workers engaged by the Weldhire business.  Fulcrum required all workers on its sites, including the Weldhire personnel, to be trained and it paid for such training.  
6
Mr Golden, the second applicant, did a spell of work of this nature, and on this purportedly self-employed basis, for the Weldhire business. It ended in 1992 but in 1996 Mr Thomas recruited him again to do the same type of work.  Both he and Mr Evans, the other applicant, were paid an hourly rate by the Weldhire business for the hours they actually worked and they did not expect to be paid for holidays or for sickness absence.  By this time, that is the middle or late 1990s, Mr Thomas was running the Weldhire business in partnership with another or others and he hired out the labour he engaged, and also his own labour, to Fulcrum.  Fulcrum paid him for the labour he provided and he in turn paid the operatives such as Mr Evans and Mr Golden whom he had engaged.
7
In May 1998, there was a change.   The tribunal found that Mr Thomas was told by Fulcrum and the Inland Revenue that his operatives could no longer continue to be, or be regarded as, self-employed but that the Weldhire business would have to become their employer.  As a result Weldhire Limited (which we have already abbreviated to “Weldhire”) was incorporated on 21 May 1998, and the Weldhire business was acquired by it.  Mr Thomas obtained a draft contract of employment from his federation and notified all his workmen that he proposed to start to employ them and was no longer prepared to continue the existing arrangements.  He proposed paying them a lower hourly rate than before but told them they would be entitled to holiday pay of a given amount and statutory sick pay. Weldhire was also to supply them with certain protective equipment and was to make a contribution to the cost of appropriate footwear.  Both applicants admitted that they agreed to become employees of Weldhire, although they were actually doing their daily work for Fulcrum. Mr Thomas arranged for them to take out stakeholder pensions, recognising Weldhire’s obligations to them as their employer.  The tribunal said towards the end of paragraph 9 of its decision: 

“The applicants do accept that they both agreed to become employees of [Weldhire] doing [Fulcrum’s] work and there is no dispute about any relevant term.”
The reference to there to being no dispute as to any “relevant term” is a reference to the written terms of employment which the tribunal found Weldhire provided to the applicants. In the bundle which we have there is a standard form contract of employment between Weldhire and the employee which runs to several pages and incorporates by reference a separate “Summary of Terms of Employment”.  The latter includes certain material blanks, for example as to the relevant rate of pay, but we are told by counsel, Mr Linden, on instructions from those present at the hearing, that the evidence was that the applicants had been provided with completed contracts of employment. Mr Smith, who was also at the hearing, does not question that that is a correct recollection on the part of those who so instructed Mr Linden.
8
Mr Clegg is a welder who had been engaged by the Weldhire business since 1987.  He became a self-employed supervisor in the workshop.  In early 1998, Fulcrum asked him to manage the workshop, to which he agreed, but he continued to be paid by the Weldhire business.  Following the changes in May 1998 he was paid by Weldhire as an employee on the PAYE system. Weldhire operatives used to arrange all their holidays through him and he managed all the operatives in the workshops including the Fulcrum employees who worked there, save that they would arrange their holiday leave with Fulcrum’s managers and nor did Mr Clegg regard it as his place to discipline the Fulcrum employees.  He organised the day to day work of all operatives in the workshop but any problems he had with the Fulcrum employees would again be referred to the Fulcrum managers.  Summarising those findings of fact by the tribunal, we understand them to amount to a finding that Mr Clegg was supervising the carrying out of work in the workshop, but other employment matters affecting the employees would be dealt with either by Weldhire or by Fulcrum according to which company employed that particular employee.  
9
The tribunal found that at all relevant stages one of Mr Fulcrum’s employees, Mr Ducie, worked in the workshop, latterly as a supervisor.  In the later stages most of the operatives in the workshop were Weldhire operatives and they wore overalls with “Weldhire” on them.  Fulcrum employees did not wear Weldhire overalls: they wore protective clothing issued by Fulcrum.  On some jobs on site, however, Fulcrum required all operatives, whether Weldhire operatives or Fulcrum employees, to wear clothing bearing the name of its parent company, Transco.  Fulcrum owned and supplied all equipment both in the workshop and on site and it supplied the transport used to take the operatives to the site.
10
The tribunal found that Mr Thomas and Mr Clegg would only recruit operatives for Weldhire if they were authorised to do so by Fulcrum.   On one occasion Fulcrum instructed Mr Clegg so to employ certain people although he was reluctant to do so.  These operatives were mainly engaged to work on site and were supervised by Fulcrum’s supervisors.  
11
The tribunal further found that, following the May 1998 changes, Weldhire paid both applicants as its employees, deducting tax and national insurance, it paid them holiday pay and when Mr Golden was off sick it paid him sick pay.  The applicants raised any requests for pay increases with Mr Clegg or Mr Thomas, not with Fulcrum.   Mr Clegg had a separate office in the workshop, and Mr Fulcrum had its own offices.  If a Weldhire operative was sick he would inform Weldhire, although the tribunal found that: 
“....Mr Evans might also contact [Fulcrum’s] supervisor if he was at that moment staying in accommodation arranged by [Fulcrum], as part of a team with a supervisor who was present.  When operatives were out on site for a period which required them to stay in the location, accommodation was arranged and paid for by [Fulcrum].”
12
Shortly before the termination of his employment Mr Evans wanted time off for personal reasons and he arranged this with Mr Clegg.  In October 2002, Mr Thomas was told by Mr Ellam, Fulcrum’s general manager, to dismiss four named employees including the applicants, for redundancy.   Mr Ellam had decided which employees were to go.  The tribunal said about this:
“There was no question of [Fulcrum] telling [Weldhire] generally to reduce the numbers of a given description of employee.  We accept Mr Thomas’s evidence that he actually tried to persuade Mr Ellam to allow him to choose who should leave within a category of worker and Mr Ellam refused.  Mr Ellam, indeed, told the Tribunal in evidence that he did think of himself as acting as the employer of the operatives in that regard”.

13
The tribunal found that Fulcrum withdrew permission for the four employees to enter the premises from a given time on 25 October 2002.  Weldhire did not, however, immediately dismiss the applicants, it merely suspended them.  Mr Thomas later met them outside Fulcrum’s premises, dismissed them and wrote them each a letter in the same form.  By those letters Weldhire purported to terminate their employment on 26 November 2002 and told them that they were on garden leave in the meantime because “Transco” - which the tribunal found meant Fulcrum - would not allow them to work or enter the site.  He offered them both the opportunity of an appeal although the tribunal preferred to describe it as a review.  Mr Golden took that offer up.  A meeting for the purposes of the appeal took place in a local cafe.  There was no change.  Mr Golden asked for references and was given one by Mr Clegg and one by Fulcrum.
The tribunal’s conclusions
14
The tribunal acknowledged that there was no question of the applicants being self-employed after May 1998: everyone accepted that they were not.  Everyone also agreed that Fulcrum provided all the work.  Fulcrum paid Weldhire and Weldhire paid the applicants.  The agreement between Fulcrum and Weldhire was that Fulcrum would pay Weldhire in exchange for the provision of the labour of the applicants and others, and Weldhire would in turn pay the applicants.  The tribunal said that the applicants agreed to provide their labour as required by Fulcrum in exchange for payment by Weldhire.  It said that: 
“The real question is whether the form was the true position or whether this was in reality a tripartite agreement whereby [Fulcrum] employed the applicants through the agency of [Weldhire].”

In considering its answer to that question, the tribunal found that “the label” put on the position by all parties was that Weldhire was at all times the employer of the applicants and then contracted with Fulcrum to hire their labour to them.
15
The tribunal said it had to decide whether that was the reality of the position.  The tribunal then said that there were “some indications” against Fulcrum being the applicants’ employer.  They explained them as follows in paragraph 21:  
“The parties arranged their affairs, in our view, on the basis that [Weldhire] employed the applicants and [Fulcrum] employed [Weldhire] to employ them.  [Weldhire] managed the applicants on a practical level relating to the arrangement of holidays and probably disciplined to an extent, though that was never put to the test.  Weldhire were the ones who shouldered some of the responsibilities of employers in respect of the provision of personal protection equipment, provision of pension and deduction of tax and payment of national insurance.  In order to find that [Fulcrum] were the applicants’ employers it is necessary for us to find that the purported position was not the true position.”
16
The tribunal went on to say that the applicants clearly had an obligation to work and it then asked itself (but, we consider, did not in terms answer) the question to whom the applicants really owed that obligation.  It then said that there were indications that Fulcrum was truly the applicants’ employer.  It referred to the degree of control exercised by Fulcrum both over all operatives and, in the present case, also over Weldhire’s actions, and in this respect it was referring in particular to the pressure it imposed on Weldhire in requiring the dismissal of the two applicants.  It referred to the control exercised by Fulcrum “through their supervisors and managers of the day-to-day work of Mr Evans and even of Mr Golden through Mr Ducie”. The tribunal went on to say and to conclude as follows:
22....“The actual operation of part of [Fulcrum]’s business was conducted through [Weldhire’s] employee, Mr Clegg. The mixture of operatives who were directly employed and those employed through [Weldhire] was made without any real distinction of principle.  That in our view, weighs in favour of [Fulcrum] potentially really being the employers.  [Fulcrum] were the ones who decided what training was required for all the operatives including those engaged by [Weldhire].  [Fulcrum], in our view, undoubtedly exercised a huge measure of control both of the operatives and [Weldhire].  [Fulcrum] not only controlled what kind of employees [Weldhire] engaged for them, which is of course a feature which one comes across quite frequently, but they also made the actual selections.   There are two instances of that, one where they selected persons to be employees and the other where they selected employees to be dismissed.  
23....We do not think that anyone acted dishonestly here.  It is true that Mr Thomas and Mr Clegg felt obliged to do as [Fulcrum] directed.  We bear in mind that they were, of course, in the position at the relevant time that [Weldhire]’s only customer was [Fulcrum] and customers in that position do have a certain amount of power.  However in our view in this case it was more than that.  We have come to the conclusion on balance in the end that, unusually, here the true position was that [Fulcrum] were in reality the applicants employers.  In our view [Fulcrum] have been shown truly to operate through [Weldhire].  They were the ones who made the employment decisions even to the extent of who [Weldhire] should employ and who they should dismiss.  In our view that factor does weigh heavily.  Although the written terms produced, which are said to be the terms of the agreement between [Weldhire] and [Fulcrum] give [Fulcrum] certain rights and powers, the way [Fulcrum] actually operated the relationship in practice in our view went beyond that.  For those reasons we have come to the conclusion that we do find these applicants were employees of [Fulcrum].  The purported position was a sham in that sense”.
The appeal to this appeal tribunal.  
17.
Mr Linden, for Fulcrum, submitted to us that the tribunal’s findings of fact demonstrate that its conclusion was manifestly wrong.   He says that the only conclusion that the tribunal could and should have come to was that the applicants were the employees of Weldhire.  Their claim was for unfair dismissal and in order to make good that claim they had to show first that they had been employed under a contract of employment.  He referred us to the following definitions in section 230 of the Employment Rights Act 1996.
“(1)
In this Act “employee” means an individual who has entered into or works under (or, where the employment has ceased, worked under) a contract of employment. 

(2)
In this Act “contract of employment” means a contract of service or apprenticeship, whether express or implied, and (if it is express) whether oral or in writing ......
(4)
In this Act “employer”, in relation to an employee or a worker, means the person by whom the employee or worker is (or, where the employment has ceased, was) employed. 

(5)
In this Act “employment”- 

(a) 
in relation to an employee, means (except for the purposes section 171) employment under a contract of employment, and

(b)
in relation to a worker, means employment under his contract;

and “employed” shall be construed accordingly”.
18
Mr Linden submitted that, if as they were, the applicants were claiming to be employees they had to identify their employer.  It was common ground before the employment tribunal that it was either Weldhire or Fulcrum.  The tribunal directed itself in paragraph 19 of its reasons that “the real question” was whether the reality was that Fulcrum employed the applicants through the agency of Weldhire.  Before referring further to Mr Linden’s submissions we comment that we do not find it entirely clear what the tribunal had in mind in so identifying what they called “the real question”.  Was it contemplating that Weldhire was merely Fulcrum’s agent for the purpose of recruiting staff on Fulcrum’s behalf and as Fulcrum’s employees? Or was it contemplating that Weldhire was Fulcrum’s agent in some wider sense and was employing such staff in such capacity by itself.  The tribunal nowhere explains what in fact it had in mind, but if it was the latter then it would appear to us that Weldhire would be the only serious candidate for being the applicants’ employer. 
19. 
Having so posed that “real question” the tribunal did not thereafter answer it other than summarily in paragraph 23.  It instead simply concluded there were various factors, being those referred to in paragraphs 22 and 23, which pointed to Fulcrum as being the employer and which outweighed those in paragraph 21 which pointed to Weldhire being the employer.  In reference to the tribunal’s suggested “tripartite agreement” as being an explanation of the true commercial relationship, Mr Linden reminded us of the irreducible minima of a contract of employment as identified by MacKenna J in Ready Mixed Concrete (South East) Ltd –v- Minister of Pensions and National Insurance [1968] 2 QB 497, at 515.   The relevant passage reads as follows:
 “I must now consider what is meant by a contract of service.   
A contract of service exists if these three conditions are fulfilled.  (i) The servant agrees that, in consideration of a wage or other remuneration, he will provide his own work and skill in the performance of some service for his master.(ii)  He agrees, expressly or impliedly, that in the performance of that service he will be subject to the other’s control in a sufficient degree to make that other master  (iii) The other provisions of the contract are consistent with its being a contract of service.”
I need to say little about (i) and (ii). 
As to (i) there must be a wage or other remuneration. Otherwise there will be no consideration, and without consideration no contract of any kind.  The servant must be obliged to provide his own work and skill.  Freedom to do a job either by one’s own hands or by another’s is inconsistent with a contract of service, though a limited or occasional power of delegation may not be:  see Atiyah’s Vicarious Liability in the Law of Torts (1967) pp. 59 to 61 and the cases cited by him.    
As to (ii).  Control includes the power of deciding the thing to be done, the way in which it shall be done, the means to be employed in doing it, the time when and the place where it shall be done.  All these aspects of control must be considered in deciding whether the right exists in a sufficient degree to make one party the master and the other his servant.   The right need not be unrestricted.
“What matters is lawful authority to command so far as there is scope for it.  And there must always be some room for it, if only in incidental or collateral matters” – Zuijs v Wirth Brothers Proprietary, Ltd” (1955) 93 C.L.R 561. 571 
To find where the right resides one must look first to the express terms of the contract, and if they deal fully with the matter one may look no further.  If the contract does not expressly provide which party shall have the right, the question must be answered in the ordinary way by implication”.
20
Mr Linden referred us to various features in the contract of employment between Weldhire and the applicants, or perhaps we should say purportedly between those parties,   being a contract in fairly full terms and which on the face of it contains all the provisions one would ordinarily expect to find in a contract of employment, and which reflects the mutual obligations between employer and employee.  He submitted that, having regard to the statutory definitions of employer and employee in section 230 of the 1996 Act, it is not easy to satisfy the basic conditions of an employment contract identified by MacKenna J in relation to the suggested tripartite agreement which the tribunal favoured in this case.  His point is that the tribunal found that there was a contract between Weldhire and the applicants, and we have already cited from paragraph 9 of its reasons.  The employer under that contract can only be Weldhire, which was a party to the contract, and there is no scope, Mr Linden submits, for identifying some other employer outside the four corners of the contract. The tribunal’s own findings in paragraph 9 were that the applicants accepted that they became Weldhire’s employees and, as the tribunal records in paragraph 1 of its reasons, Weldhire has always admitted that it was their employer.   Both parties to those contracts appear to have regarded them as employment contracts and the tribunal made various findings, which we have summarised, being findings consistent only with the contracts being genuine contracts.  Weldhire paid the applicants an hourly rate, it paid them holiday pay and sick pay, it deducted tax and paid national insurance, it provided the applicants with protective equipment and made a contribution to footwear costs,  and it set up stakeholder pension arrangements for them.   The tribunal was at pains to explain how Mr Clegg of Weldhire managed the applicants in all material respects and to explain the distinction between how the Weldhire employees and the Fulcrum employees were respectively managed.  Even when the applicants were dismissed it was Weldhire that dismissed them.  It may have been pressurised to do so by Fulcrum but it was not Fulcrum which claimed or purported to carry out the dismissal.  The tribunal makes various points about Fulcrum preventing access by the two applicants to its premises.  We do not follow the supposed relevance of that.  Fulcrum was entitled to stop anyone it liked from having access to its premises.  
21
As Mr Linden recognised, the tribunal was of course ultimately influenced in coming to the decision that the reality was that Fulcrum was the employer by the various elements of control which it had found Fulcrum exercised.  We comment that, subject to Mr Smith’s submissions, to which we shall come, it is not immediately apparent to us why the tribunal was so influenced.  The explanation of it would seem to us to be that Fulcrum had an agreement with Weldhire that the latter would provide it with the labour of its employees in exchange for payment, which is exactly what happened.   There is no reason why an arrangement such as that cannot be in substance what it purports to be in form.  Fulcrum was, as the tribunal found, Weldhire’s only customer and so it was obviously going to have a say with regard to the particular employees Weldhire provided for it.  If it wanted a particular employee sacked then it had the commercial clout to require it.  When, however, it wanted the applicants sacked it was Weldhire that sacked them, not Fulcrum.  
22
Ultimately the key to the tribunal’s decision appears to us to be its finding in the last sentence of paragraph 23, namely “The purported position was a sham in that sense”.  We consider that, before so finding, the tribunal might helpfully have directed itself as to what is ordinarily meant by a sham.   A classic definition is that provided by Lord Justice Diplock in Snook –v- London and West Riding Investments Ltd [1967] 2 QB 786, at 802, where the Lord Justice said:
“As regards the contention of the plaintiff that the transactions between himself, Auto Finance and the defendants were a "sham," it is, I think, necessary to consider what, if any, legal concept is involved in the use of this popular and pejorative word. I apprehend that, if it has any meaning in law, it means acts done or documents executed by the parties to the "sham" which are intended by them to give to third parties or to the court the appearance of creating between the parties legal rights and obligations different from the actual legal rights and obligations (if any) which the parties intend to create. But one thing, I think, is clear in legal principle, morality and the authorities (see Yorkshire Railway Wagon Co. v. Maclure (1882) 21Ch.D. 309 and Stoneleigh Finance Ltd. v. Phillips [1965] 2 QB 537), that for acts or documents to be a "sham," with whatever legal consequences follow from this, all the parties thereto must have a common intention that the acts or documents are not to create the legal rights and obligations which they give the appearance of creating. No unexpressed intentions of a "shammer" affect the rights of a party whom he deceived. There is an express finding in this case that the defendants were not parties to the alleged "sham." So this contention fails”.
23
Those principles were reaffirmed and applied by the Court of Appeal in Hitch and Others –v- Stone (Inspector of Taxes) [2001] EWCA Civ 63 [2001] STC 214: see paragraphs 62-70 of Arden L.J.’s judgment, with which both Sir Martin Nourse and Kay L.J. agreed.  At paragraph 69, Arden L.J re-emphasised that the relevant intention must be a common intention.  
24
Mr Linden submitted that the tribunal identified no evidence to suggest that the contracts of employment between Weldhire and the applicants were other than genuine reflections of what the parties to it intended.  The tribunal explained how in 1998 the Weldhire business was required to change its relationship with its operatives to one of employer/employee and explained further how thereafter the relationship between Weldhire and the applicants had all the hallmarks of a genuine employment relationship.  Weldhire has always acknowledged it was their employer and they acknowledged in evidence that, at any rate at the outset, they regarded themselves as its employees.  Moreover, the findings of fact made by the tribunal were that under the purported employment contract Weldhire conducted itself exactly as one would expect an employer to conduct itself, and we have referred to the tribunal’s findings about that.   
25
We comment that the applicants really had no choice but to accept that they were   Weldhire’s employees.  Mr Evans’s originating application asserted in terms that he had been employed by Weldhire since 1997, that he had been paid by it and had been dismissed by it.  He joined Fulcrum as a second respondent and alleges that he was “hired out” to it, but his case as set out in paragraph 11 does not appear to us to identify any facts on the basis of which it might even be arguable that Fulcrum was his employer or that he had any sort of claim against Fulcrum. Mr Golden’s originating application was expressed more opaquely.  He joined Weldhire as first respondent and Transco Plc as second respondent.  In the details of his complaint under paragraph 11, he simply referred, with exquisite imprecision, to his employer as having been “the respondent” although his further allegations focus particularly on the activities of Mr Thomas and appear therefore to show that he regarded Weldhire as being the primary candidate for being his employer.  
26
On those facts Mr Linden submitted that there was simply no justification for the tribunal’s sweeping and unexplained finding that “The purported position was a sham”.  There was no factual basis for finding that the employment contracts between Weldhire and the applicants, which the tribunal found to have been created, were in the nature of a sham.
27
For the applicants, Mr Smith urged us that, in asking itself whether there was an employment relationship between the applicants and Fulcrum rather than between them and Weldhire, it was not enough for the Tribunal to look at the label the parties put on the relevant relationships but it was essential for the tribunal to look at the substance of the relationships, an exercise involving a consideration of all the facts.  He emphasised that the tribunal had heard several witnesses and that it was entitled to conclude that the reality of this case was that Fulcrum had employed the applicants “through” Weldhire, so entitling it to conclude that the reality was that Fulcrum was the employer.  The essence of his submissions was based on the familiar legal proposition which is conveniently repeated by Lindsay J in giving the judgment of this appeal tribunal in Motorola Ltd - v- (1) Davidson and (2) Melville Craig Group Ltd [2001] IRLR 4, at paragraph 12: 
“The law has long regarded it as possible in appropriate contexts that an act which A procures B to do should be regarded as done by A: qui facit per alium facit per se”.

28
Mr Smith said that, having regard in particular to the degree of control which the tribunal found that Fulcrum exercised over the hiring and firing by Weldhire of employees as well as control in relation to its operations on site, the tribunal was entitled to find that the reality of the situation was that although Weldhire was the named employee on the documentation - and although there was no basis, as we think Mr Smith would be prepared to accept, for any suggestion that the contract was a sham - the true position was nevertheless that Fulcrum was the employer, and not Weldhire.  
29
We have considerable difficulty with that submission.  We should perhaps first say that we do not regard it, and nor indeed did Mr Smith, as turning on the sort of “label” point which commonly arises.  Points about the label that the parties attach to their relationship will typically arise in circumstances in which the relationship between the parties is ostensibly that of employer and independent contractor but in which it is said that it is in truth a relationship of employer and employee.  In cases such as that it will not by any means be conclusive that the parties may have described the relationship as being of one sort rather than another.  What the court has to do is to look at all the facts and ascertain what the true nature of the relationship is.  That, however, is not in this case because it is not suggested by Mr Smith that the applicants were not employed on the terms of the employment contracts they purportedly entered into with Weldhire, being contracts which named Weldhire as employer. His point is that, despite all that, it was still open to the tribunal to find that the reality was that Fulcrum entered into the employment contracts with the applicants and did so “through” Weldhire as its agent.
30
We are unable to accept that that was a conclusion which was open to the tribunal on the facts that it found.  It found no facts to suggest that the employment contracts between Weldhire and the applicants were shams.  It found that the reason that Weldhire began taking on workers as employees in the first place was because both the Inland Revenue and Fulcrum required it to do so.  It found that the outcome was the creation of contracts between Weldhire and the applicants which both sides acknowledged created genuine employment contracts.  It also made various findings consistent only with Weldhire acting as an employer under those contracts, and with the applicants recognising that Weldhire was their employer.  It is of course correct that Fulcrum had a close input into the number of employees that Weldhire recruited since they were being recruited by Weldhire for the purpose of meeting Fulcrum’s labour recruitments. It is also clear that Fulcrum had a close input into whether any, and which, employees should be dismissed.  Not surprisingly, as the labour was being made available by Weldhire to Fulcrum, Fulcrum also had a say with regard to the carrying out of the work done.   But the tribunal identified no evidence on the basis of which it was open to it to conclude that the identification of Weldhire as the employer was a sham.  All that being so we can ourselves identify no warrant for the tribunal’s conclusion that it was entitled to ignore all the evidence that the employment contract was truly between Weldhire and the applicants and to conclude that it was in fact between Fulcrum and the applicants.   We do not understand the proposition  that the contract was entered into by Fulcrum acting “through” Weldhire. Fulcrum simply entered into a commercial arrangement with Weldhire under which Weldhire was to employ the applicants and other operatives.   
31. We hold, therefore, that after its very full and careful consideration of all the facts, the tribunal’s ultimate conclusion that the employer was Fulcrum and not Weldhire involves an error of law.  The difficulty is that there was plainly a purported employer/employee relationship between Weldhire and the applicants and there was no basis for finding that it was not what it purported to be.  To the extent that the tribunal was influenced by the element of control exercised by Fulcrum over Weldhire with regard to the deployment of workers we are unable to comprehend why it apparently regarded this as entitling them to find that the purported employer/employee relationship between Weldhire and the applicants was a sham.   If X is in the business of employing workers whose labour it agrees for reward to make available to its customer Y, we cannot see any reason why that commercial relationship cannot take effect in law exactly according to its terms.  It is obvious that Y will want to, and will in practice, be entitled to exercise a high degree of control over the workers since they have after all been made available to Y to do the work that Y requires of them.  If Y is X’s only customer the commercial pressure Y will be able to exert over X will be considerable.  But these are not circumstances which justify the conclusion that the true position is that the workers are Y’s employees, and neither law nor commercial practice requires any such conclusion.  X’s employees will owe X the obligation to do the work required of them by X which, in the given example, would be to provide their services to Y; and X will owe  its employees the obligation to pay them for that work.  That is all this case was and is about.

32
We therefore come to the conclusion that the tribunal arrived at a decision to which it was not entitled to arrive.  We conclude that it erred in law in finding that the applicants were employed by Fulcrum.  We will allow the appeal and set aside paragraph 1 of the tribunal’s decision.  We will substitute for it a decision that the applicants were the employees of Weldhire. We will set aside the decision in paragraph 3 and substitute for it an order restoring Weldhire as a respondent to the proceedings and dismissing Fulcrum from them.   We will set aside the order in paragraph 2 of the decision and also the directions in paragraph 4.  The parties will be at liberty to apply to the Employment Tribunal for directions for the further disposal of the applicants’ applications against Weldhire.  
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