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LORD JOHNSTON:

1.
This is an appeal at the instance of the employer against the decision of the Employment Tribunal to the effect that the respondent employee had been unfairly dismissed.  A substantial monetary award was made and no point is taken in that respect.
2.
The appellants ran a school for troubled children and the background to this matter is an alleged assault by the respondent on one of the pupils in the course of an altercation in the classroom and immediately outside.

3.
The Tribunal having determined the matter after a substantial number of days of evidence, reached a view that the employer, while recognising that there had been an incident, had not effectively conducted a sufficient investigation to enable it to determine reasonably that an assault had taken place.  Against that background the Tribunal, although apparently asked to do so, did not go on to consider further whether or not the actual dismissal was within the band of reasonable responses open to the employer in the circumstances.

4.
The nub of the Tribunal’s decision referring to the submissions particularly made by Mr Campbell, who was representing the respondent, is as follows:-

“It was clear that Mr Campbell had considered all of the evidence very carefully indeed, and we considered that by and large his submissions were well founded.  He had sifted through the witness statements in detail and pointed out the inconsistencies and conflicts but, in our view, these were not properly addressed by the respondents and by Mrs Arrowsmith in particular.  No rationale was given for her findings, she did not appear to have considered Mr Campbell’s submissions and there did not appear to have been any proper weighing of the evidence (See page 9 of the Minutes of the Disciplinary Hearing on 22 June 2000 at R6).  We accepted Mr Campbell’s contention that it was just a case of Mrs Arrowsmith saying “I’ve heard all the evidence.  I conclude…” and, of course, this mirrored the approach which was taken by Mr McNally in the presentation of his “Findings” following the “Investigatory Process”.  We also accepted Mr Campbell’s evidence that there was a marked reluctance on the part of Mr McNally to go through his “thought processes” (R 6 App 1).

Further, while a number of statements were taken the handover from Ms Whitmore to Mr McNally was not at all satisfactory, and indeed it emerged at the Appeal that her findings had been different from Mr McNally’s findings.  She had concluded that Mr Porter had used inappropriate techniques; had failed to express any remorse for his involvement in the incident and a child had been injured, whereas Mr McNally found that Mr Porter had used unnecessary force, had utilised  inappropriate physical intervention techniques and as a result Pupil A had sustained two broken bones in his left arm.   We are also bound to say that in our view it was not the proper function of an Investigatory Process to make such definite findings before all of the evidence had been considered and the applicant and his representative had been afforded the opportunity of making representations and we noted that these findings were identical, more or less to the findings of Miss Arrowsmith at the Disciplinary Hearing.  

Moreover, Mr McNally made these findings without the benefit of a detailed Medical Report which was only obtained after the Disciplinary Hearing on 31 March had been adjourned and, of course, that Report (A27) said, amongst other things, that the force necessary to produce the injury which Pupil A sustained “ could be relatively little”.   We were extremely surprised that the respondents had not at the earliest opportunity sought to obtain a detailed Medical Report and that they were prepared to go ahead with the Disciplinary Hearing without one and we were driven to the view, that having regard to the nature of the injury sustained by Pupil A, the School were determined to find someone responsible: there was a preconception that someone had to be “guilty” and that an answer had to be found for Pupil A’s injury.  The fact that the respondents were prepared to discipline Mr Porter without a proper Medical Report was indicative of this as were the specific findings by Mr McNally and, in particular his finding that excessive force had been used which he made without the benefit of proper medical evidence.   These findings were not altered in any way when the Medical Report (A27) was received and a copy of the Report was only given to Mr Porter’s representative on the day before the Hearing, although by that time the School had had it for almost a month.  There was no proper weighing or cross referencing of the evidence in our view by Mr McNally and in particular by Mrs Arrowsmith and nor did it appear that the School considered properly Mr Campbell’s well founded submissions either at the Disciplinary Hearing or at the Appeal Hearing as in our view a reasonable employer would have done.  The respondents did not appear to be willing to even contemplate the possibility that Pupil A and the other pupils who gave statements might have been exaggerating what had happened.  Further, neither Ms Whitmore nor Mr McNally were present at the re-convened Disciplinary Hearing on 22 June 2000.  Instead the School was represented by a Solicitor, Mr Taggart and we are bound to say that we were surprised that he was involved in the Hearing in such a proactive manner asking questions which normally one would have expected to have been asked by the Chair, and who appeared to approach the matter on the basis that his task was to substantiate Mr McNally’s findings.  We were not surprised therefore, when Mr Campbell, said at the Tribunal Hearing that he was “taken aback” when Mr Taggart endeavoured to oppose the evidence which he had led and in effect actively cross examined his witnesses as a Solicitor would do in Court and then retired with Mrs Arrowsmith when she was considering  her decision.   Mr Taggart also appeared to approach the Appeal in the same manner, endeavouring to substantiate Mrs Arrowsmith’s decision and we were puzzled as to why he should, in effect, act as the Principal’s agent at the Appeal.   

Further, although we heard a great deal of evidence about the use of CALM techniques and we accepted that Mr Porter had been given a measure of training, at the end of the day we were not persuaded that Mr Porter, had in fact, contravened the School’s policy in this regard.  The picture was further confused when we heard from Mrs Arrowsmith that certain parts of the “CALM” Manual (R7) were not taught and it did not appear to us that clear guidance  had been given to Teachers and the School on the areas of the Manual which were to be disregarded.

We arrived at the view, therefore, that for the reasons stated above, and with reference to Burchell , that the respondents did not have reasonable grounds for their belief in Mr Porter’s misconduct and that accordingly, his dismissal was unfair.”

5.
Mr MacKenzie, Advocate, appearing for the appellants before us, adhered to the enumerated grounds of appeal that had been lodged, but, in effect, maintained that the Tribunal had misdirected itself inasmuch that it had substituted its own view for that of the employer in determining the aspect of the matter relating to the investigation of the alleged incident.  Mr MacKenzie referred us to the various statements that were available from the pupils that were involved, including the alleged victim, and submitted that, properly understood, the Tribunal should not have determined whether they would have reacted in the same way as the employer but whether the employer was entitled, against a test of reasonableness, to react in the way they actually did, that is to say, to determine that an assault had taken place.
6.
The fact that there may have been inconsistencies which required the employer to be selective in its acceptance of the evidence available, was nothing to the point Mr MacKenzie submitted, since that was bound to be an issue that was to be determined by the employer in the course of the investigation.  By the time the process was under way, medical evidence had been obtained which pointed to the fact that a serious injury had been inflicted upon the boy, at least consistent with severe, or at least, considerable force having been used.  Again consistent with forcing the boy’s arm behind his back which was alleged to be the way in which the injury had been sustained.

7.
Miss Jones, appearing for the respondents, submitted the issue was one of fact for the Tribunal to determine and not to be interfered with by this Tribunal.  In any event, she submitted, that the Tribunal had applied the right test against the background of the well known case of British Home Stores Ltd v Burchell [1978] IRLR 379 and it was therefore wholly inappropriate for this Tribunal to interfere with the conclusion.  She did however accept that both parties had made submissions on the second question as to the appropriateness of dismissal as response and had to accept that the Tribunal had not determined that question.

8.
We have come quite clearly to the view that the Tribunal has erred in its approach by effectively substituting its own view for that of the employer.  The approach of a Tribunal in this type of situation must be simply to determine whether or not the investigation into an alleged incident such as this type, produces sufficient material before the employer to entitle it to conclude reasonably that the incident had in fact taken place, in other words, that they had a genuine belief that misconduct had occurred.  It is not for the Tribunal, as it has done in this case, to weigh the evidence and reach its own conclusion as if it was conducting the original investigation itself.  Accordingly, we consider there is considerable force in a number of complaints by Mr MacKenzie in the passage of the Tribunal’s decision which we have quoted, to suggest that they were drawing their own conclusions as to the quality and nature of the evidence which was not their task for the reasons we have set out.  Given that approach, while we would not necessarily categorise the decision of the Tribunal in this context as perverse, it certainly goes beyond the scope of what it was required to do and, therefore, we consider its conclusions cannot stand.  In our view, the only possible conclusion open to the Tribunal was that the employer had sufficient material before it to entitle it to conclude that misconduct had occurred and such a conclusion was rationally based.
9.
There was some discussion before us on the assumption that we agree with Mr MacKenzie’s approach as we do, as to what course of action should be followed.

10.
We are most reluctant to order a full rehearing given the length of the original hearing. Equally, if we remit the matter back to the same Tribunal to consider the question of the justification of dismissal, justice may well not be done in view of the fact that the Tribunal had reached certain conclusions of its own which form the basis of this appeal.

11.
We have therefore considered the position against the test which is imposed upon this Tribunal, namely, that it cannot substitute its own finding unless it is the only conclusion that is reasonably available.  We have determined that upon the evidence, it cannot remotely be said that dismissal was not within the band of reasonable responses open to the employer, having regard to the nature of the assault, the nature of the injury and, most importantly of all, the employment history of the respondent which revealed a previous warning for a similar incident although not so serious.

12.
In these circumstances we consider this is one of the rare cases where this Tribunal, in the interests of justice, is entitled to substitute its own finding for that of the Tribunal.

13.
We will therefore allow the appeal, find that the dismissal was fair in the context of the test of band of reasonable responses and, accordingly, quash the decision of the Employment Tribunal.
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