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LORD JOHNSTON:

1.
This appeal raises a short but sharp point in relation to the status of the appellant employee at the time of his admitted dismissal for redundancy in respect of his employment with the respondent college.  By letter dated 3 November 1999 the appellant was offered a post with the college stated to be, Lecturer in Management and Business Studies (Temporary/Part Time).  The particulars of that contract inter alia provided that it should have a term expiring on 21 January 2000.  In fact, that date was reached and passed without any cessation of employment by the appellant, nor was any formal extension of his original contract.  In the course of the summer, redundancy issues arose and, eventually, the appellant, categorised as still being a temporary employee, was treated as such, removed from the general pool of other employees and, consequently, made redundant.  

2.
The matter is focussed by the Tribunal as follows:-
“The applicant believed he had become a permanent member of staff, and he expected to be treated as a permanent member of staff. The respondent believed the applicant was a temporary member of staff.  There was no dispute that the applicant had originally been taken on as a temporary member of staff: the question was whether that status changed when his contract became open ended.  We noted there is no generally applicable definition of what constitutes “temporary work”.  We were of the view that the question whether the applicant was a temporary or permanent employee was not a question for the Tribunal to determine: it is for an employer to decide the relevant mix of permanent and temporary staff required. We did note however that the applicant knew and accepted he had been taken on to provide cover for two permanent members of staff who were on secondment or long term absence from the team, and he knew and accepted that those members of staff would return to the team at some point in the future.  These factors did not change at any time during the course of the applicant’s employment.”
3.
The position of the appellant was that the employer should not have continued to treat him as a temporary employee at the time of his redundancy, but, more importantly, at this stage, that the Tribunal had erred inasmuch that they had declined to determine whether he was a temporary employee or not.  As stated, the view of the Tribunal was that this was entirely a matter for the employer.

4.
This was the position adopted by Mr Cockburn on behalf of the respondents.

5.
Since the pool that had been selected by the employer and endorsed in the sense of not being interfered with by the Tribunal, created a situation where, although the Tribunal found there to have been procedural unfairness, they determined, given the size of the pool, that that would not have made any difference to the result and, accordingly, restricted any award of compensation.

6.
Mr McDowall, appearing for himself, accepted that if he was correct in his approach then the matter would have to return to the Tribunal for reconsideration of this last point against a context of a different pool.

7.
Mr McDowall asked us to determine his status as being something other than temporary, at least after January 2000, but we decline to do this.  We consider that the first and most important step in the process is for the Tribunal to address the issue which they particularly failed to do.  We consider the Tribunal was under a duty to address the legal status of the appellant’s employment however he had been actually treated by the employer in relation to their categorisation of him as temporary.
8.
In these circumstances without further consideration of the matter we will allow this appeal and remit the matter back to the same Tribunal for them to make a decision on the mixed question of fact and law as to status of the appellant at the time of his dismissal.  If they determine that the employer was correct to treat him as temporary the matter will rest.  If, however, it is the view of the Tribunal that he was to be treated as something other than temporary then they will require to re-assess their consideration of the consequences of the procedural unfairness against the background of a much bigger pool and determine, finally, the likelihood or not as a percentage assessment that such procedural defects would have made any difference if they had been cured.

9.
We should add that a question also arose under the Part Time Working Regulations before us but since the matter is not addressed at the lower Tribunal we offer no view on that matter.
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