Appeal No. EATS/0014/03
EMPLOYMENT APPEAL TRIBUNAL
52 MELVILLE STREET, EDINBURGH EH3 7HF


At the Tribunal


On 27 August 2003
Before
THE HONOURABLE LORD JOHNSTON

DR A H BRIDGE
MR M G SMITH
PETER A KENNEDY
APPELLANT

THE SCOTTISH MINISTERS
RESPONDENTS
Transcript of Proceedings

JUDGMENT


APPEARANCES
	For the Appellant
	Mr D B Stevenson, Solicitor
Of-
Messrs Thompsons
Solicitors
16-18 Castle Street
EDINBURGH   EH2 3AT


	For the Respondents

	Mr D Ross, Advocate
Instructed by-
The Scottish Executive
Legal & Parliamentary Services
Victoria Quay
EDINBURGH   EH6 6QQ



LORD JOHNSTON:

1.
This is an appeal at the instance of the employee against a finding by the Employment Tribunal in the context of an application by him under the Disability Discrimination Act 1995 to the effect that he was not disabled within the meaning of the legislation.
2.
The substance of the decision by the Employment Tribunal was that it had insufficient evidence and, in fact, no medical evidence before it, to enable it to decide the issue in favour of the employee.
3.
However, the real issue before us related to a different matter.  By letter dated 30 August 2002, the respondents wrote to the office of the Employment Tribunal admitting that the then applicant was a disabled person within the meaning of the legislation.  The Tribunals office copied that letter to the trade union representative of the appellant.  The letter also indicated that a preliminary determination that had been fixed would no longer be necessary.
4.
Shortly thereafter, the Chairman, to whom the case had been allotted, wrote to the respondents informing them that there had been a previous hearing in July 2001 involving Mr Kennedy which had been concluded against him on the issue of disablement.  He copied a copy of that decision to the respondents.  It seems thereafter that the respondents changed their minds in respect of their previous admission and wrote to the office of the Tribunal withdrawing the concession.  It does not appear that either the respondents or the Tribunal office intimated that particular position to those representing the appellant.  However, the Tribunal office issued a notice on 27 September 2002 in the following terms:-
“NOTICE IS HEREBY GIVEN that the preliminary determination of your entitlement to bring/contest the above application will take place on 22 October 2002.”

Thereafter on 17 October the respondents wrote to the trade union representative referring to the preliminary hearing and discussing the issue of productions.
5.
The hearing duly took place on 22 October and it is against that decision that this appeal is now taken.  However, in that decision, the Tribunal set out the background to the application in the following terms:-
“Background to the Application

An employment tribunal in its decision following a hearing in Aberdeen on 31 July 2001 (Case No S/200228/01) concluded that the applicant was not a disabled person within the meaning of the Disability Discrimination Act 1995.  That application was made against the Employment Service Executive Agency.  The applicant did not challenge that decision.  The respondents, unaware of the decision in Case No S/200228/01, requested a preliminary determination in this application by letter of 27 July 2002, but then on 30 August, admitting the applicant was disabled, withdrew that request.  The chairman in Case No S/200228/01, who had been preparing for the present hearing, recalled having been involved in the previous decision and once the respondents received a copy of it, they retracted their admission and made a further request for a preliminary determination in the present case.  A tribunal comprising a different chairman and members was convened.  It was accepted by the parties at the outset that this was a new application for determination by the tribunal, whose function was not to re-examine or re-open issues dealt with by the previous tribunal.”
6.
The substantive point taken by Mr Stevenson on behalf of the appellant, was that the trade union representative, Mr Henderson, arrived for the hearing on 22 October in the belief, he stated, that the concession was still applying and the issue of disablement was not to be determined.  This position does not sit comfortably with the second part of the paragraph we have just quoted.  More importantly, it is important to note that the Tribunal have stated that it was accepted by the parties at the outset that this was a new application for determination by the Tribunal.
7.
While that statement could, to some extent, be ambiguous in the sense that it could imply that the previous issue was not to be re-opened, the preferable view is that both parties proceed on the basis that the matter was being determined de novo, the compelling fact being that there was no narrative or any suggestion that Mr Henderson either objected to the hearing going ahead or, indeed, sought an adjournment to obtain further evidence.  He does not appear to have attended the hearing with any medical evidence to support the appellant’s position, which proved to be fatal to his case.
8.
Essentially, Mr Stevenson’s position was that the concession having been made and its intimation of withdrawal not having been made to the appellant, there was no equality of arms or fair notice as to the issues to be determined at the hearing on 22 October.
9.
For the record, he referred us to McNicol v Balfour Beatty [2002] IRLR 711, Surrey Police v Marshall [2002] IRLR 8, Catherall v Mitchelin Tyre plc [2003] IRLR 61.
10.
On the general issue of equality of arms he referred to Niderost-Huber v Switzerland [1997] EHRR 709.
11.
Quite separately, by an additional ground of appeal, Mr Stevenson submitted that the concession having been made, it should not have been allowed to be withdrawn and referred us to a short report of a case, Ovum Ltd v Tuckett [2001] EAT 17/5/2001.
12.
Mr Ross, Advocate, appearing for the respondents, submitted that the point being taken by Mr Stevenson in relation to equality of arms and, accordingly, under the Human Rights Convention, was being adopted too late, not having been addressed at the hearing below.  He relied upon Kumchyk v Derby City Council [1978] ICR 1116.  More importantly, he maintained, that by not taking any objection at the original hearing in relation to the evidence being led and, indeed, by leading the evidence of his client, Mr Henderson had accepted the overall position, at least, impliedly, that disablement was an issue, not having been conceded by the respondents by the time of the hearing.
13.
On the point of the concession, Mr Ross’s position was simply that again the circumstances of Tuckett were materially different from the present case where clear indication having been given at least to the Tribunal of the respondents’ position, although he accepted that he could not say the intimation to withdraw had been given to the appellant.  More importantly, again, however, he submitted that there was no point taken before the Tribunal against the idea that the concession had been withdrawn.
14.
It has to be stated at once that the whole position is highly unsatisfactory.  It is regrettable, if not worse, that intimation was not made directly by the respondents to the appellant as to the withdrawal of the concession and thus we are left somewhat in the dark as to how far we can accept that Mr Henderson was, as Mr Stevenson put it, “ambushed” at the hearing on the question of a preliminary issue.
15.
Against that background we have to determine the matter objectively and we have come to the view with some hesitation, particularly, having regard to the wording with which we referred in the paragraph of the decision we have quoted, that at least by embarking upon the hearing in the way that it was conducted, Mr Henderson was applying his mind and his client’s position to the question of disablement and that he should have been aware that that was what the issue was about, having regard to the clear statement in the notice to which we have referred.  We also consider it inconceivable that a Chairman of the Tribunal would have written, as she has done, in relation to the retraction of the admission, and the position of the parties, if it was not clear to her, in the absence of any response or objection from Mr Henderson, that the issue of disablement was being considered at this preliminary hearing.  The ultimate position must be that by failing to object, or, further by agreeing to proceed in the way that he did at the hearing, Mr Henderson waived any further right on the part of the appellant to take the issue up, at this stage, of “ambush”.  We equally consider it is inconceivable that if objection had been taken either to the withdrawal of concession or to the hearing taking place at all by Mr Henderson, the Tribunal Chairman would not at least have noted that position.  By failing to object, Mr Henderson has left his client with no redress at this level.
16.
With regard to the second question as to the withdrawal of the concession, it has to be noted again that, effectively, by going ahead at the hearing against the statement by the Tribunal that the concession had been retracted without objection, Mr Henderson again has denied his client any right to object at this stage to the withdrawal of the concession.  In Tuckett supra the circumstances were much different and indeed the parties had changed their position as a result of the concession.  While we recognise that Mr Stevenson maintains that Mr Henderson changed his position, we do not find that the objective evidence supports that position in view of what actually happened on the morning.  By putting the issue of disablement in issue without objection, we consider Mr Henderson has prevented his client from taking the matter up at this stage, however ably argued by Mr Stevenson to the opposite effect.
17.
In these circumstances this appeal will be dismissed.
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