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LORD JOHNSTON:

1.
This is an appeal at the instance of the employer against a finding of the Employment Tribunal that the employee respondent had been unfairly dismissed.  An attack was also mounted on the monetary order.
2.
In that latter respect, the issue being one of future loss, we were informed that parties were agreed that the Tribunal had proceeded on an error in respect of its calculation by reference to gross rather than net pay and that if an award was to be made the appropriate figure was to be £13,500 in substitution for £18,000.
3.
The Tribunal held that the dismissal had been by reason of redundancy but that the procedure had been flawed by the fact that the person who had made, what was in fact a second assessment of the respondent in the selection process, was also the person to whom she was required to appeal against the decision to make her redundant.  Against that background the Tribunal states as follows:-
“We considered the procedure followed by the employer in dismissing the applicant.  The case of Polkey v A E Dayton Services Ltd 1988 ICR 142 firmly established procedural fairness as an integral part of the reasonableness test under section 98(4).  In cases of redundancy an employer will not usually be considered to have acted reasonably unless he had warned and consulted affected employees, adopted a fair basis for selection and has taken all reasonable steps to redeploy affected employees.  We decided that the respondent had failed to follow a correct procedure as they had failed to adopt a fair basis for selection (as Ms Walsh had carried out the assessment and heard the applicant’s appeal) and had not consulted with the applicant regarding her selection.  In all the circumstances therefore we decided the applicant had been unfairly dismissed.
The Tribunal must, in cases where a dismissal is unfair due to procedural errors consider whether the applicant would still have been dismissed if a fair procedure had been followed.  We did consider this matter however we reached the conclusion that the fact of Ms Walsh carrying out the assessment and the appeal was so fundamental as to be a substantial error: we could not re-write the case to say what may or may not have happened had someone else assessed the applicant and heard her appeal.  We accordingly make no deduction from the award of compensation.”

4.
The appeal was taken on this conclusion upon the basis that the Tribunal should have made an assessment under the decision of Polkey and found that the dismissal would have been inevitable.  Mr Reid, appearing for the respondent, submitted that, accordingly, the appropriate rating would be 100% and that no award of compensation should therefore have been made.
5.
He further referred us to the decision of King v Eaton Ltd (No. 2) [1998] IRLR 686 and, in particular, to the passage where the division deals with the issue of procedural and substantive unfairness, as follows:-
“Counsel acknowledged that the decided cases show a distinction being drawn between situations where the grounds for holding a dismissal unfair arise from a failure in relation to ‘procedural’ steps, and situations where the unfairness can properly be classified as ‘substantive’.  He referred us to Steel Stockholders (Birmingham) Ltd v Kirkwood [1993] IRLR 515, and in particular the final paragraph, at p.517.  The Employment Appeal Tribunal in that case observe:
‘If an employer selects men for redundancy on the grounds of the colour of their hair, he can scarcely maintain thereafter that no compensation should be payable because a different basis of selection might have led to the choice of the same employees for dismissal.’

They go on to say that in any given case it is necessary to consider whether the unfairness can properly be classified as procedural, or substantive.  And in the circumstances, with employers having created an artificially narrow pool from which to make the selection, they treat the unfairness as substantive rather than procedural, say that the principles discussed by Lord Bridge in Polkey [1987] IRLR 503 have no application, and conclude that it was not necessary for the industrial tribunal to consider whether, on some different basis of selection, the respondent might nevertheless have been chosen to be made redundant’.  They add further that it is not the tribunal’s duty:

‘to embark on an independent investigation of the facts and circumstances in order to see whether they can identify some other criterion of selection upon which the dismissal of the applicant might have been justified when … no attempt has been made to ask them to do so, or to suggest what that criterion might have been’.
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Counsel submitted that notwithstanding these observations, no distinction should be drawn between substance and procedure, when considering whether a Polkey [1987] IRLR 503 reduction was appropriate.  In O’Dea v ISC Chemicals Ltd [1995] IRLR 599, Peter Gibson LJ had commented, at 604, 24, that the distinction between substance and procedure was controversial, and he had drawn attention to the comments of Knox J in Boulton and Paul Ltd v Arnold [1994] IRLR 532, doubting:
‘whether it is for the Employment Appeal Tribunal to adopt a view that this very well-known and frequently quoted passage in a leading case in the House of Lords does not in effect mean what it says’.

And after noting other criticism of what is called a ‘predetermined classification of conduct’, his Lordship says:

‘I do not regard it as helpful to characterise the defect as procedural or substantive, not in my view should the industrial tribunal be expected to do so, though in fact in the present case the industrial tribunal did repeatedly describe the defect as procedural.  The fact of the matter is that the applicant lost only a one-in-five chance of being retained, and I can see no arguable case that he should have been compensated on the same footing as if he was bound to have been retained but with trade union activities.’

The other members of the Court of Appeal agreed.  Against the background of these decisions, it was submitted that in the present case, the Employment Appeal Tribunal had misdirected themselves when they said:

‘Here, as we understand it, the industrial tribunal were of the view that the system had not been fairly or reasonably applied to the four employees.  That seems to us not to be a procedural defect; on the contrary, this went to the heart of the employers’ decision to dismiss.  We respectfully agree with the industrial tribunal’s view that in such a case “there will be no escaping a full award of compensation”.’

The likelihood that an employee would have been dismissed, even if the employer had not been guilty of the failure which made the dismissal unfair, was a general question: and if there was a degree of likelihood that he would thus have been dismissed in any event, that should be reflected by a Polkey [1987] IRLR 503 reduction, regardless of how one might categorise the failure, in terms of procedure or substance.  It was an error to refuse a tract of evidence on the basis of any such categorisation.”
6.
Against that background, Mr Reid’s submission was that, given that there had been an original assessment of the respondent, at which she was second lowest rated, and not made redundant because the person who was made redundant was the lowest rated, that should rule, notwithstanding that there was a flaw in the procedure with regard to the second assessment and the subsequent appeal.  It was not such a substantial flaw, he maintained, to preclude that the Employment Tribunal from making the necessary assessment or, in any event, for this Tribunal, to carry out the same exercise.
7.
Mr Legard, of Counsel, simply submitted that the flaw was so fundamental that any amount of consideration of it would result only in speculation and not a reasoned result of what might have happened if the appeal process had been properly carried out.  While the exercise was hypothetical, it must not be solely speculative.  Furthermore, he submitted upon the evidence, there were certain other aspects of the background to the matter particularly with regard to the witnesses Catto and Walsh which called into question whether or not there were other considerations which were in fact taken into account, which should not have been taken into account, in relation to personal relationship.
8.
With regard to that matter we cannot but recognise that such a comment is legitimate.  Our real concern however is that by allowing the person who carried out the second assessment which ruled also to be the appeal tribunal in the context of selection was a fundamental flaw however categorised such as not to be capable of being cured nor is it appropriate for the Tribunal or this Tribunal to speculate as to what the result might have been if the appeal had been conducted by an impartial and independent person.  While, as is pointed out by Lord Mackay in Polkey, there may be some cases where it is so obvious that redundancy was inevitable, any amount of procedural flaws will not make any difference, we do not consider this is one of them.  We consider therefore that the Tribunal reached a decision they were entitled, if not bound, to make, and we will not interfere with it.
9.
There remains the question of future loss.
10.
In this respect the Tribunal’s decision is as follows:-
“The applicant is also entitled to an element of compensation to reflect future loss.  The applicant had recently left her position with Renfrewshire Chamber of Commerce, where she had been earning £18,000, for a position at Plenty Mirlees where her salary will be £16000.  The applicant’s position will involve processing jobs and parts for repair.  In considering the appropriate award for future loss, we noted that the applicant had previously been on a salary of £36,000; we further noted that she had not applied for jobs of a similar nature to the one she had held in the respondent company, nor had she applied for jobs within the same business sector.  We therefore considered whether the applicant was likely to aspire to earning the same, or a similar, salary.  We did consider that the applicant’s strengths lay in administration rather than technology, and we concluded that it would be appropriate to award the applicant one years future loss.  We decided that this period would allow the applicant sufficient time to not only find a suitable job, but also to find a position where she will be able to utilise her considerable skills and earn a comparable salary.
The applicant gave two reasons for having left the position at the Chamber of Commerce: firstly she stated she could not deal with the pressure, and secondly she said that she did not see that her future lay in that job.  We were not convinced by either of the reasons the applicant gave, and accordingly we decided it would be appropriate to calculate future loss based on the salarly of £18000, which the applicant would have been earning had she stayed in the job at the Chamber of Commerce, rather than move to her new job at the lower salary.  Accordingly, the applicant had earned £36,000 whilst employed by the respondent; she earned £18000 whilst employed by the Chamber of Commerce: this is a difference of £18,000.  We have awarded the applicant one years future loss calculated at the difference between the two salaries: £18,000.”

11.
Here, the submission was simple.  There was no evidence to suggest that the employee had, in fact, failed to obtain employment at the same salary level.  Upon balance it would appear that she simply opted for a different type of employment and, that being so, had not established the basis for a claim for future loss.
12.
Mr Legard, for the respondent, submitted that there was in fact a loss in the events which had happened over the intervening year between dismissal and the hearing that would suggest that that was related to the redundancy or dismissal and was, accordingly, a relevant claim.
13.
We have found it impossible to determine this matter on the Tribunal’s findings in the absence of a clear finding as to whether or not the respondent ever applied for jobs at a similar salary and failed to obtain them or, indeed, that such were not available.  This is the basis upon which a claim for future loss must be established.
14.
In these circumstances we consider this matter will have to be reconsidered by the same Tribunal and we will allow the appeal to the extent of remitting it back to the same Tribunal for further consideration of the issue of future loss whether by further submission or by simply further reconsideration against the background we have set out.
15.
To that limited extent that appeal is allowed.
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