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JUDGE DAVID PUGSLEY:
This is an appeal from the decision of the Employment  Tribunal sitting at Leeds in which they dismissed the applicant’s claim that he had been unfairly dismissed and that he had been the victim of discrimination on the ground of disability. 

1.
The factual basis of this case is well set out in the decision of the tribunal, promulgated on 5th July 1999. Mr Whittle who was born on 1st September 1940 began working for the respondent company in May 1985. He was employed as a storeman at the Hull depot. The respondent company, which is a subsidiary company of a German manufacturing company, is involved in the distribution of sale and servicing of forklift trucks and other industrial lifting equipment.

2.
The depot at which Mr Whittle worked in Hull was closed in 1994. He was transferred to the respondent’s site at Normanton. The parts operation was relocated to a depot in Leighton Buzzard but the applicant continued his job, which was concerned with the provision of parts, by reference to parts books and parts were ordered from and invoiced by the office in Leighton Buzzard; no parts were actually held in Normanton. In 1997 the respondents decided to reverse this policy and to return the physical holding of parts back to the site at Normanton. The applicant was given the assistance of a further storeman, a Neil Mower, to help with the extra work. New computers were installed to deal with these parts and Neil Mower developed a facility in dealing with the new computer system. The applicant designed a new store facility and money was expended on this in the latter part of 1997 so as to be ready to receive the stores in January 1998. The applicant began to receive a limited number of stores from engineers who were returning parts came back to the depot at Normanton, although the bulk of the stores were not transferred until later in that year.

3.
The applicant had suffered certain back problems and in 1994 he had had surgery which necessitated his being away from work for a period between May and October 1994. On 15th January 1998 the applicant went to see his manager, Russell George, and informed him that he was having problems with his back and he might have to give up work. On 3rd February 1998 the applicant went to his medical practitioner and he was certified as being unfit for work on 3rd February 1998. The certificate dated of that date referred to “lumbar pain and paraesthesia of the leg post laminectomy”. The applicant never returned to work prior to his dismissal.

4.
The tribunal’s decision comprehensively sets out events thereafter. It suffices to say that there were discussions about what the applicant could do and various medical notes were submitted on behalf of the applicant. On 29th July 1998 Dr Green wrote to Mr Brown  of the respondent company stating that Mr Whittle had complained of increasing pain and problems with his leg; he was not suitable for further operative treatment and his symptoms were likely to remain more or less unchanged. Dr Green gave as his view that his patient was incapable of his current work as he could not stand for long periods to lift or perform repeated activities and he did not feel he would improve sufficiently to return to this type of work. 

5.
As a result of receiving this letter the respondent company called the applicant to a meeting on 21st August 1998. Before going to that meeting the applicant consulted his solicitors and at the meeting he produced a without prejudice letter from them. The applicant waived privilege and referred to that letter at the hearing. The letter referred to the applicant’s request for alternative work and/or a part-time job which would not involve too much lifting or bending. It referred the respondent to the Disability Discrimination Act 1995 and threatened a claim under that Act in the event that the applicant’s employment was terminated as a result of the back problem. The letter included a proposal that the applicant should be made redundant and the applicant would sign a compromise agreement under section 203 of the Employment Rights Act 1996.

6.
At the meeting there was discussion as to the alternative work and the possibility of adapting the applicant’s current job and it concluded with the management telling the applicant that they considered the situation carefully and were unable to identify any redundancy nor were they able to adapt the applicant’s current job and they were unable to identify any other alternative posts. They, therefore, had no alternative but to terminate his employment with immediate effect and he was to be paid 12 weeks pay in lieu of notice.

7.
The applicant appealed and his appeal was refused.  Mr Porter, who undertook the appeal, wrote to the applicant on 18th September 1998 saying:

“I have decided to reject your appeal and uphold the decision to terminate your employment with Boss. Although my decision is based upon a multitude of factors, I have been significantly influenced by the 29 July letter from your doctor. This concludes that you are physically incapable of your current role. I have not been able to construe a redundancy situation.”

8.
The tribunal set out their findings at paragraph 4 onwards of their decision:

“4.
In relation to the Disability Discrimination Act 1995, the definition of disability is set out in Section 1 of the Act. One issue taken by the respondents in this case was that the applicant was not disabled. The Tribunal found that the applicant gave evidence that he had difficulty standing for lengthy periods of time as indicated by his doctor’s report and also was unhappy to sit for any length of time. This was borne out by requests for frequent adjournments in the Tribunal proceedings so that he could restore the circulation of his leg and reduce pain. In the circumstances the Tribunal had no hesitation in finding that the applicant came within the definition of disabled. The applicant was clearly significantly impaired in the physical sense in the way in which he undertook his day-to-day activities.

5.
Accordingly, since the applicant’s dismissal was a result of that impairment, it follows that without further addressing the issue relating to comparators following the Court of Appeal decision in the case of Clark v Novacold, a prima facie case arises under the Disability Discrimination Act 1995. The statutory defence provides that the respondent can justify its treatment of the applicant for a reason that is both material to the circumstances of the particular case and substantial. The Tribunal considered that in circumstances where the applicant had difficulty in sitting or standing and where despite the fact that his job had a relatively light physical component he was clearly unfit to carry it out, he definitely came within the definition of circumstances which were material to the case and substantial.

6.
Accordingly the Tribunal found that the respondent’s dismissal of the applicant in this case was justified under the terms of the Disability Discrimination Act. It appeared to the Tribunal that the applicant’s main argument in relation to the case was not that the respondent should not have dismissed him, which he appeared to accept as an inevitable consequence, but that he should have been dismissed as redundant for financial reasons which were preferable to him. The applicant’s disability claim accordingly fails.

7.
Turning then to the question of unfair dismissal, it is for a respondent in this case to show that the dismissal was for a potentially fair reason, in this case as a result of the applicant’s incapacity. It is then for the Tribunal to decide whether the respondent acted reasonably in treating the reason shown as sufficient to justify dismissal. That decision is to be made in accordance with equity and the substantial merits of the case. In this case the Tribunal carefully considered whether the respondents had complied with the normal obligations set out in the leading authority of Daubney v East Lindsey District Council [1977] IRLR 181.”

9.
The tribunal concluded that the decision to dismiss was within the band of reasonable responses and therefore both the claim under the 1995 Act and the unfair dismissal claim failed.

10.
We are grateful for the excellent skeleton argument and oral argument of Ms Zem Rodaway of the Humberside Law Centre, who appears on behalf of the appellant. She submits that the correct approach is that stated in Morse v Wiltshire County Council [1998] IRLR 352 at paragraphs 40 to 46. That decision makes it clear that any Employment Tribunal must take a number of sequential steps; set out in the head note of that decision:

“Firstly, the tribunal must decide whether the provisions of s.6(1) and s.6(2) imposed a s.6(1) duty on the employer in the circumstances of the particular case. 

If such a duty is imposed, the tribunal must next decide whether the employer has taken such steps as is reasonable, in all the circumstances of the case, for him to have to take in order to prevent the s.6(1)(a) arrangements or s.6(1)(b) feature having the effect of placing the disabled person concerned at a substantial disadvantage in comparison with persons who are not disabled. 


This in turn involves the tribunal enquiring whether the employer could reasonably have taken any steps including any of the steps set out in paragraphs (a) to (1) of s.6(3). The purpose of s.6(3) is to focus the mind of the employer on possible steps which it might take in compliance with its s.6(1) duty, and to focus the mind of the tribunal when considering whether an employer has failed to comply with a s.6 duty.


At the same time, the tribunal must have regard to the factors set out in s.6(4) paragraphs (a) to (e).


If, but only if, the tribunal (having followed these steps) finds that the employer has failed to comply with a s.6 duty in respect of the disabled applicant, does the tribunal finally have to decide whether the employer has shown that its failure to comply with its s.6 duty is justified, which means deciding whether it has shown that the reason for the failure to comply is both material to the circumstances of the particular case and substantial (see s.5(2) and (4)).


In taking these steps, the tribunal must apply an objective test, asking for instance whether the employer has taken such steps as were reasonable, whether any of the steps in s.6(3) were reasonably available in the light of the actual situation so far as the factors in s.6(4) were concerned; and asking whether the employer’s failure to comply with its s.6 duty was in fact objectively justified, and whether the reason for failure to comply was in fact material to the circumstances of the particular case and in fact substantial.”

11.
The appellant points out that in a number of places in the tribunal decision it is noted that the appellant was making a request that adjustments be made to his working life. Evidence was before the tribunal that these matters were raised. Indeed, the tribunal notes that matters were raised in the fateful meeting of 21st August 1998 “to alternative work and the possibilities of adapting the applicant’s current job”. 

12.
We hope we are not doing injustice to the appellant’s argument by saying that the gravamen of their case is that the tribunal fell into a fundamental error in going to straight into the question of justification under section 5(1)(b) without first considering the duty to take reasonable steps under section 5(2) and section 6. At no stage did the tribunal refer to the Code of Practice and the relationship between reasonable adjustments and less favourable treatment.

13.
We accept the appellant’s fundamental contention that this decision is fatally flawed in that it failed to deal with the question of reasonable adjustments under section 6 adequately or, indeed, at all. If the law was, as summarised by this tribunal, the whole provision of the 1995 Act would be emasculated. It is an essential prerequisite of fairness to those who have the misfortune to be disabled, to consider what reasonable adjustments can be made to working life. If that does not occur, it is difficult to see what protection the disabled are given. 

14.
It is true that at paragraph 3(t) the tribunal say:

“… they had considered the situation carefully and were unable to identify any redundancy nor were they able to adapt the applicant’s current job and they were unable to identify any other alternative posts. …”


Moreover, it is true, as the respondents assert, that the tribunal found at paragraph 3(w):

“It was therefore the position that the applicant’s dismissal interview and appeal were conducted on the basis, not that there was any issue regarding his termination of employment, but that he was anxious for it to be by reason of redundancy for obvious financial reasons.”


At paragraph 6 the tribunal say this:

“… It appeared to the Tribunal that the applicant’s main argument in relation to the case was not that the respondent should not have dismissed him, which he appeared to accept as an inevitable consequence, but that he should have been dismissed as redundant for financial reasons which were preferable to him. The applicant’s disability claim accordingly fails.”

15.
Mr Linden claims that this sentence provides the answer to the appellant’s reasonable adjustments case in that there was no alternative to dismissal as the appellant had himself acknowledged prior to the termination of his employment. He thus says it follows that there were no adjustments which the respondent could make.

16.
We consider that the reasons given are opaque; that the argument that Mr Linden has put is not justified by the terms of this decision. 

17.
The decision falls far short of saying that the appellant would refuse any job no matter what the job was or what adjustments were made to his working life and that he wanted to leave in any case. It is understandable that at his age any employee would consider the terms on which his employment might be terminated. But it is clear from the tribunal’s decision and from his Originating Application that he had made a number of suggestions as to the way in which his adjustments could be made to his working conditions and no decision is made by the tribunal as to the viability of these suggestions. It is true, Lindsay J pointed in out in Wilson-Wright v Nottingham Ambulance Service EAT/437/99:

“Useful as the passage is, it is wrong to treat the passage in Morse as if it were a statute; it is only the statute that is required to be considered as if it were a statute. Unless that is remembered there is a danger, where guidance is given in authorities, that courts and tribunals end up construing the authorities rather than the statute.”


We consider that the fundamental error is that the tribunal went, as the appellant asserts, straight to the question of justification under section 5(1)(b) without first considering the duty to take reasonable steps under section 5(2) and section 6. We do not consider the passages in the judgment to which Mr Linden has referred us can or do show that the tribunal had in mind the duty to consider the question of taking reasonable steps and making a judgment thereon. Whilst it is not mandatory to refer to the Code of Practice, we consider if the tribunal had considered the Code of Practice they then would have realised the significance of the issues that were raised in this case. 

18.
Mr Linden has submitted that even if the appeal under the 1995 Act succeeds it by no means follows that the appeal on unfair dismissal must fail. He submits to us, there is no error of law on the face of paragraph 7 to 9 of the extended reasons. He says that the tribunal correctly directed itself at paragraph 7 and went on to consider relevant matters at paragraph 8 and 9, including the procedure followed by the respondent, the extent of its consultation with the appellant’s medical advisers and the question of alternatives to dismissal and its reasoning on these points was unexceptional. 

19.
We accept that H J Heinz Co Ltd v Kendrick [2000] IRLR 144 makes it quite clear that the tests for a claim for unfair dismissal and a claim under the 1995 Act are separate and there are different considerations. We accept that general proposition. 

20.
However, we consider that even if one is considering unfair dismissal, there nevertheless is a duty to consider the range of options that might be adopted and in all the circumstances of this case, we consider the only proper course is to allow the appeal on both the claim under the 1995 Act and the unfair dismissal.

21.
We do not consider it is appropriate to substitute our own view. We consider that the matter should properly be investigated before a freshly constituted tribunal, which will have in mind the duty to consider the question of reasonable adjustments. We therefore allow this appeal and direct that it be remitted to a differently constituted tribunal to try both cases.
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