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LORD JOHNSTON:

1. The respondent applicant was employed by the appellants as a dairyman from May 1997 until 13 February 2000 when he was dismissed.  Subsequent to his dismissal, he made certain claims against the appellants, not least in relation to unlawful deduction of wages which was focussed in the IT1 registered with the Central Office of the Employment Tribunals, Scotland on 20 January 2000.  At a subsequent hearing in relation to this application, the representative of the appellants sought to put in issue at the outset of the hearing, the extent or number of hours actually worked by the respondent in any one week.  For the reasons which the Tribunal give, that application was refused and the Tribunal went on accordingly to accept an assertion by the respondent that he had worked an average of 60 hours per week and continued the matter for a calculation to be made of the amount due, which failing, a further hearing.  Against that decision, this appeal is now taken by the appellants.

2. The IT1, which we understand was completed on his behalf by his wife, states as far as the details of the complaint are concerned by the appellant, the following:-

“I have worked for company for 3 years I went to local Citizen Advice Bureau because my boss cut my wages from £250 gross to £200 gross.

I was informed by CAB there was a minimum wage set for agricultural workers which my boss has never paid.

I work on average 60 hours per week.”

3. The response in the Notice of Appearance by the respondent is in the following terms:-

“The applicant was made redundant with effect from 13 February 2000 due to reductions in the respondents dairy herd.  The applicant will also require to vacate No.1 Cottage at the Den Farm, Fochabers and has been requested to do so with effect from 12 March 2000.  Any balance of payments presently due to the applicant will be settled once he has vacated the property and this has been found to be in order.  In the event that there are wants of repair or damage to the property, the respondents may require to make a counterclaim against the applicant.”

4. It is immediately to be observed that in the response, the employer makes no challenge or even mention of the claim of number of hours worked asserted by the respondent in the IT1.

5. The Chairman of the Employment Tribunal treated the application to which we have made reference on behalf of the appellants at the outset of the hearing, as effectively a request to amend.  She deals with it in the following way:-

“Regulation 3 of the Employment Tribunals (Constitution & Procedure) (Scotland) Regulations 1993 provides –


“3(1)  A respondent shall, within 21 days of receiving the copy of the originating application, enter an appearance to the proceedings by presenting to the Secretary a written notice of appearance –

….(b) stating whether or not he intends to resist the application, and

(c) if he does intend to resist it, setting out sufficient particulars to show on what grounds”.

In this case it was not clear there were any grounds of resistance.  The application was not one for unfair dismissal.  At the time of presentation on 20 January 2000 the applicant had not been dismissed.  The respondent’s statement showing the applicant had been dismissed by reason of redundancy, conceded however, the likelihood of his entitlement to a redundancy payment.  They also appeared to concede that there could be due “a balance of payments” due to him, but that a counterclaim in respect of the cost of damage to or repair of the cottage was a possibility. Wherever a respondent intends to resist a claim, the substantive grounds upon which the claim is to be resisted should be clearly set out.  In this case it was plain from the applicant’s initial complaint that he was objecting, first to a cut in wages, second to never having received the minimum hourly rate “payable to every worker employed in agriculture in Scotland”, (para 3 of the Agriculture Wages (Scotland) Order (No 46) 1998.  It was obvious, therefore, that the hours worked by the applicant were going to be a crucial element in the assessment of sums due.  Yet the response showed a total lack of understanding of the case to be defended and no appropriate grounds for resistance.

I considered the question whether what was in effect an amendment to the notice of appearance, necessitated by lack of care or competence of an adviser, should be permitted at the hearing.  The amendment to create a defence to the initial claim in relation to which there was no resistance, would certainly have involved a postponement of the case to enable the applicant time to produce whatever records were available to him, which would cause a delay in the disposal of the case and injustice in an application in which at least a part of the claim was conceded.  Having twice inserted in the application the information that an average of 60 hours per week were worked the respondents had no excuse for overlooking it.  Moreover, they were under a statutory obligation, in addition to the statutory obligation of providing the applicant with written terms and conditions including a term governing his hours of work under section 1(4)(c) of the Employment Rights Act 1996, to provide time sheets to the applicant on which to log his hours.  They admitted their failure on both counts.  In the particular circumstances of this case, I considered that the effect of their omissions went at least some way to relieve the applicant of the whole onus of proving the number hours he worked.  Had he been provided with the time sheets, the overwhelming probability was that his working hours would not have been in dispute and there would have been no need for him to bring his case to a hearing.  For these reasons, the considerations of convenience and equity, in my view, favoured the applicant.”

6. In a very clear and concise submission, Mr Phillips, appearing for the appellants, submitted that the Tribunal had erred in the exercise of its discretion by taking far too narrow an approach.  It had ignored the fact that the onus of proof to establish a monetary claim rested with the respondent and did not shift simply because there was no apparent challenge in the initial stages of the pleading.  In any event, he submitted that the Tribunal had taken a far too narrow view of the pleading, that flexibility should be given to the whole process before the Employment Tribunal and, at the very least, with the sanction of expenses, that the matter should have been adjourned to enable the issue of the number of hours worked to be properly focussed.  He referred generally to Fenwick v Camden and Islington Health Authority EAT/1335/97, Chapman v Goonvean and Rostowrack China Clay Company [1973] ICR 50 and Selkent Bus Company Ltd v Moore [1996] ICR 842.  He particularly founded on a passage from Lord Justice Mummery in this latter case as follows:-

“It is, however, common ground that the discretion to grant leave is a judicial discretion to be exercised in a judicial manner, i.e., in a manner which satisfies the requirements of relevance, reason, justice and fairness inherent in all judicial discretions.”

7. In the present case the effect of the Tribunal’s decision was to exclude, contrary to the interests of the appellants, a real issue as to the extent of the hours worked which in any event had to be established by the respondent.  A substantial injustice had therefore been done to the appellants which required to be rectified.  Mr Phillips accepted that the pleading was less than adequate, but he submitted that a proper exercise of a judicial discretion under the umbrella of amendment was to identify the issues between the parties and allow them to be focussed.  He reiterated that in essence his complaint was that the Tribunal had taken far too narrow a view and not properly exercised its judicial discretion on a rational basis.

8. Miss Christie, for the respondent, based her submissions essentially on three aspects against the general background that there was a very broad discretion available to the Tribunal.  Firstly, she emphasised that on the pleading, the issue of hours had been put in issue by the respondent and no response or challenge was forthcoming from the employer.  She founded on the fact that the employer’s response was framed by professional advisers who should have therefore been aware of the questions to be put in issue.  The Tribunal was entitled to take cognisance of the fact that the employer apparently kept no time sheets and at least draw the inference that the employer was bound to know the hours that the employee worked which made it all the more important to challenge the assertion on behalf of the employee in that respect if it was being questioned.  What was being attempted therefore at the outset of the hearing before the Employment Tribunal, was a total change of position which went far more than simply clarification or re-labelling which was the normal background against which late amendments were allowed under the discretions available to the Tribunal.  She did not challenge the general law as stated by Mr Phillips but merely founded upon the fact that it had not been demonstrated that the Tribunal had erred in law in any way in respect of the exercise of its discretion.

9. In seeking to resolve this matter we should wish to re-state in general terms the limits to which this Tribunal is prepared to interfere with the exercise of a judicial discretion vested in the Employment Tribunal particularly in relation to procedural matters.  As has been stated in a number of cases referred to in this case which we need not rehearse, in relation to amendment, the discretion is very wide but requires balancing of the interests of both parties against the background as to why the amendment is being tendered and indeed why it should have been considered necessary.  This requires the interests of the other party equally to be considered with that of the party proposing amendment.  It follows that this Tribunal will only interfere with the exercise of such a discretion in this context when it can be clearly demonstrated either that the Tribunal below took into account factors which it should have left out of account or vice versa or, alternatively, but probably on the same basis, reached a decision which no Tribunal reasonably could have achieved.  This is a very heavy burden to be discharged by an appellant before this Tribunal in this context, particularly where as here what was being proposed was not just an amendment to clarify matters but a complete change of tack, or at the very least, the opening of a fresh question which up to that point had not been put in issue by the employer.

10. We do not consider that despite the clarity of his submissions, Mr Phillips has discharged that burden in this case.  The Tribunal was more than entitled to treat the application as an amendment opening a new front which had been focussed quite clearly in the IT1 and not challenged in the response on behalf of the employer.  While an onus to establish a monetary claim obviously rests upon the person asserting it, that onus can disappear or diminish if the matter is admitted or conceded whether specifically or by implication at least to the extent the matter was admitted or conceded.  In the present case, the narrative written by a professional adviser in the Notice of Appearance on behalf of the appellant, expressly or at least by clear implication, accepts that there is money due but asserts reasons why it should not be paid.  The failure to state any challenge to the assertion that the relevant figure was 60 hours per week therefore entitled, in our opinion, the Tribunal to consider that the respondent was attending the hearing not required to establish the 60 hour period which had gone on concession.  On this analysis, in our opinion the Tribunal are more than entitled to reject the application for an amendment at that late stage, particularly when the employer, at least in theory, should be bound to know the hours actually worked by the employee having regard to the fact that PAYE slips were issued.  It was not irrelevant, in our opinion, for the Tribunal to take into account the absence of any time sheets.

11. In these circumstances it has not been demonstrated to us that the Tribunal below erred in any aspect of the exercise of its undoubted discretion in this matter.  Therefore this appeal will be refused and the order of the Tribunal below will stand.
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