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MR RECORDER LANGSTAFF QC:
Over five days last year, the Stratford Employment Tribunal considered the complaint of Ms Cole, and a fellow employee Ms Davies, that they had been unfairly dismissed by the respondent [‘Hackney’]. In extended reasons promulgated on 1st July 1999, the Employment Tribunal found that Ms Cole had been fairly dismissed. She now appeals against that decision. No appeal arises in the case of Ms Davies, which raised different considerations.

The facts

1.
Ms Cole had been employed as a Service Head in the Social Services Directorate of Hackney. A reorganisation of the way in which the provision of Social Services was managed was determined upon by Hackney, involving a separation of strategy for, and the commissioning of, those services. In the process of this reorganisation, the tribunal found that the job that Ms Cole had done ceased to exist. Altogether, the restructuring displaced some 450 staff, of whom Ms Cole was one.

2.
Displaced staff might be accommodated into the new structure by a process of assimilation. If a job in the new structure was sufficiently comparable both in person specification and job description, such that there was a match between the essential requirements of the new and the old jobs and the grade had not changed, staff would be directly assimilated onto the new structure. The tribunal found that, so far as Hackney was concerned, “it was a reasonable judgment that there was not a match between the essential requirements of the old and the new and the grade had changed, or was to change” in the case of Ms Cole. Thus, she was not eligible for direct assimilation. This finding was not challenged before us.

3.
Alternatively, there might be assimilation by interview, where there was grade differential of one grade up in the new job, and/or the essential requirements of the new and old job did not match, but the manager judged that some staff might have the potential to do the new job. In such a case, all staff “in that group should be interviewed”. The purpose of the interview was said to be to satisfy the manager that the candidate for assimilation had the knowledge and skills to undertake the essential duties of the new post.

4.
The tribunal found that Hackney’s new Director of Adult Community Services, Ms Carder, met Ms Cole on 31st October 1997 to discuss the proposed changes. Ms Cole sought, and was offered by Ms Carder, the latter’s opinion of her prospects in the process of recruitment to the new posts. The view Ms Carder had formed was “somewhat negative”. In paragraph 12 of the reasons, it appears that the tribunal thought that there was no reasonable basis for saying that Ms Cole did not have the potential to do the new job. Nonetheless, she was not offered an interview, and did not appreciate that she had any right to any priority in the process by which new appointments would be made. 

5.
The tribunal expressed itself in these terms at paragraph 32:


“Ms Cole attacks the consultation process as ‘tokenistic’ and inadequate and she suggests that was because the respondent had already determined that she had no place in the organisation. Given, as she saw it, the unfairly prejudiced view of her formed by Ms Carder, she chose not to apply for any of new posts available because of a belief that she could not succeed and to spare herself a humiliating experience. All the members of this Tribunal have sympathy for that view and consider that Ms Cole could only reasonably have concluded that she had no prospect of securing an appointment at the level previously held by her.

33.
That posed a dilemma. Ms Cole might have treated herself as constructively dismissed and sought to persuade a Tribunal that her employer’s conduct amounted to a fundamental breach or she might have chosen to sit out the process and, despite her misgivings, applied for such posts as were available. An informed view of the choices available is likely to have been that she should apply for voluntary severance in time to maximise its value to her and that is what she did. It could not be said in acting as she did that Ms Cole was acting in any way unreasonably. …”


Further support for that view might have been gleaned from that which the tribunal had said at paragraph 10, in which they noted that the Chief Executive of Hackney had let it be known in advance that it was not to be expected that many staff would qualify for assimilation because of the profound nature of the changes in structure, and, expressing himself in intemperate terms, had criticised past failings. These remarks “did not encourage a belief that individuals within the organisation would be fairly considered” (for alternative posts). 

6.
On 20th November 1997, a letter was written to Ms Cole by Hackney. It said: -

“As already discussed I am writing to give you advance notification that it is proposed to delete the post you currently hold when the new Strategic Commissioning Teams are created. Since I do not believe that it is likely that you will have assimilation rights to any of the posts in the new structure, you will be able to apply for any jobs within the Strategic Commissioning Teams or the new Heads of the Provider Services which will be created at the same time. If you do not wish to consider any of the jobs in the new structure then either Nette Carder or myself will be happy to discuss other options with you.”


For the reasons that they had identified, Ms Cole did not apply for any new post.

7.
Displaced staff were entitled to opt for a severance package which was significantly enhanced over that to which any employee would statutorily be entitled. Those opting for the voluntary scheme were under an incentive to act quickly, because the benefits available reduced pro rata over a six month period during which employment was guaranteed, such that at the conclusion of the six month period the payments available were limited to those under the statutory scheme. 

8.
On 13th January 1998, Ms Carder wrote to Ms Cole in the following terms:

“Notice of Redundancy

As discussed, your post as Head of Services to Adults with Learning Difficulties has been deleted, and you did not apply, with my agreement, for any of the new posts in the new structure. I have therefore agreed to your request to take voluntary redundancy.

My understanding is that your contract entitles you to be given 2 months notice. I am therefore giving you notice as at today’s date. Your last day of service would therefore 13th March 1998.”

9.
Ms Cole’s case was that she had not, by the date of the letter, in fact accepted or applied for voluntary severance terms, which she did only on 20th January. The Employment Tribunal made no finding as to this, nor as to the date upon which Ms Cole was given notice. Any reasonable conclusion from the documentary material before the Employment Tribunal, however, is that at the latest it would have been 13th January 1998. 

The Employment Tribunal’s findings
10.
In both the originating application and the respondent’s notice of appearance it was alleged and admitted that Ms Cole had been dismissed by Hackney. Apart from the claim in respect of equal pay (an appeal in respect of which has not been pursued before us) Ms Cole’s claim was for “unfair (constructive) dismissal/unfair selection for redundancy”, and the reason identified in the respondent’s notice as the reason for dismissal was: “redundancy”. 

11.
Notwithstanding this, and the recognition by the tribunal that the respondent had both admitted the dismissal and maintained that the reason was redundancy, the tribunal found at paragraph 34 that: -

“When the decision to dismiss was made, there was in place an agreement with Ms Cole that she would accept the severance package. That was the reason why the decision was made then. Had that agreement not existed, there would have been six months before dismissal; opportunity for the employer to demonstrate, if it could, its commitment to such procedure as would have been required. Although neither party appreciated it at the time, but as we have found, the principal reason for the dismissal was not redundancy.”

12.
The reference in that paragraph “as we have found” was not only a reference internal to paragraph 34, but a reflection of what had been said at paragraph 29: -

“It may be that the reason given by the employer at the time is a pretext or it may be that it arises from a misunderstanding as to the proper conclusions to be drawn from that set of facts. In this case, we consider that there was somewhat muddled thinking at the time and that it was a mistake to have treated redundancy as the principal reason for the dismissal. It was a reason and it formed a significant part of the whole circumstances. The real and principal reason, however, was that Ms Cole had signed an agreement under which she would leave the respondent’s service on payment of a monetary consideration. That was some other substantial reason within s.98(1)(b)” [of the Employment Rights Act 1996].

13.
Having addressed the question of what was the reason for the dismissal, the tribunal turned to consider whether the dismissal for that reason was fair or unfair. It concluded that:-

“There was nothing to suggest that Ms Cole’s application for a severance payment was other than voluntary and the respondent did not act unfairly in treating that agreement as justifying dismissal.”

The employer’s case
14.
In her appeal, and in Mr Allen’s skeleton argument on her behalf, Ms Cole argued that the redundancy situation preceded the decision by Ms Cole to apply for severance; that her application for severance under the terms of the voluntary scheme was the mechanism for her departure, and not the reason for it; that the tribunal had confused the test to be applied to determine whether or not there was a dismissal with the test to be applied to determine the reason for the dismissal; and that, in any event, in considering fairness the circumstances which led to her decision to apply for payment under the voluntary severance scheme were relevant to the determination of fairness, yet the tribunal had discounted those as irrelevant once it had concluded that it was the application for severance which was the reason for the dismissal.

15.
In the light of those grounds and submissions we invited Mr Millar QC, who appeared for Hackney, to address us first.

16.
He argued that the Employment Tribunal had to address two questions: whether there was a dismissal and, if so, what was the reason for that dismissal. He pointed out that not every dismissal which takes place during a redundancy process, or against the background of a redundancy situation, is a dismissal by reason of redundancy, and cited Birch v Liverpool University [1985] ICR 470 in support.

17.
In Birch v Liverpool University the employer sought to reduce staffing levels by some 300 over a period of a few years. Although dismissals by reason of redundancy in future years were not ruled out as a possibility, the employer sought to achieve the staffing reductions by natural wastage, early retirements and resignations (see per Ackner LJ at page 473F-G). A premature retirement compensation scheme was introduced, expressly described as “not a redundancy scheme”, which provided that any retirement under it was to be subject to the agreement of both the University and the member of staff concerned. To secure benefit under the scheme, a member of staff had to apply, the University had then to certify that the retirement was in its managerial interest and to “formally request the member of staff to retire having received a formal written application from him so to do” (page 472H). The employee applied for retirement under the scheme. His application was accepted. The University requested him then to retire. He nonetheless applied for a redundancy payment. 

18.
The Liverpool Industrial Tribunal held that he had been dismissed by reason of redundancy. The Employment Appeal Tribunal concluded, however, that the contract had been terminated by mutual consent and there was no dismissal. This decision was upheld on further appeal to the Court of Appeal. It was argued before the Court of Appeal on behalf of the employee that where there is a redundancy situation, there could no longer be a determination by mutual consent. This submission was understandably rejected (see page 479F-480C). Ackner LJ, with whom both Slade and Purchas LJJ agreed, endorsed the observations of Nolan J in the Appeal Tribunal, in particular where he drew a distinction (at page 481D-F) between “… a contract which is terminated unilaterally (albeit without objection, and perhaps even with encouragement from the other party) and a contract which is terminated by mutual agreement” and said “… In every case it will be necessary to determine what it is that has had the effect, as a matter of law, of terminating the particular contract, and on the undisputed facts of the present case it seems to us clear for the reasons already given that the termination was effected by mutual agreement and not by dismissal.”

19.
Mr Millar argued that the evidence as to the meetings which Ms Cole had had with Ms Carder, the letter of 13th January which recognises in its opening words that there had been an agreement to seek voluntary severance, and the fact that the employee and employer by agreement brought short what would otherwise have been a six month time period within which employment would have continued, demonstrated here that, although the background was one of redundancy, the reason for dismissal when it took place was that Ms Cole had applied voluntarily to come within the severance scheme.

20.
Although this may not have been the only reason for the dismissal, he maintained that the tribunal were entitled to regard it as the principal reason. The reason for a dismissal was a question of fact for the employer to determine.

21.
As to fairness, although Mr Millar was inclined at one stage to argue that this was to be determined, in accordance with section 98(4), by reference to all the circumstances surrounding the dismissal, which would be the same whatever the reason might be for that dismissal, he ultimately felt constrained to submit that (a) if the tribunal were correct to find that the dismissal was for “some other substantial reason”, and not principally for redundancy, then the reasoning was not open to challenge, but that (b) if the reason was redundancy then, since section 98(4) of the 1996 Act requires the tribunal to consider whether the employer acted reasonably or unreasonably in treating that reason as a sufficient reason for dismissing the employee, the proper course would be to remit the case for the consideration of a fresh tribunal. We consider he was right so to submit.

The employee’s case
22.
For Ms Cole, Mr Allen amplified the submissions in his skeleton argument and grounds of appeal which we have already identified. He submitted that, in the light of the letter of 20th November telling Ms Cole that her post was to be deleted, in the light of the letter of 13th January recognising that it had been, and the finding that Ms Cole, from her perspective, was left with little sensible choice but to take advantage of the severance scheme whilst she could, her doing so amounted to the mechanism by which the dismissal of her was effected by her employer. The mechanism by which a dismissal was effected could not logically be the reason for it. He referred us to Ely v YYK Fasteners (UK) Ltd [1993] IRLR 500. In that case, the employee told his employers that he had an offer of employment in Australia, which he proposed to accept. He did not, however, ever give written notice of termination of employment nor actual notification of the date when he would be leaving. After steps had been taken to engage a replacement, he told his employer that he had changed his mind. The employer’s response was that some three months earlier he had said that he was resigning, that statement had been accepted in good faith, that he had been allowed an interval to sort out any personal problems about emigration, and that his employment was now being treated as at an end.

23.
The argument, for the employee, that it was inappropriate to attribute to an employer a reason for dismissal in a case where the employer was not purporting to dismiss at all, and could not therefore in truth have had any reason for dismissal in his mind, was rejected by the Court of Appeal. Resort could be had, said Waite LJ, with the agreement of Simon Brown and Neill LJJ “to a state of facts known to and relied on by the employer, for the purpose of supplying him with a reason for dismissal which, as a consequence of his misapprehension of the true nature of the circumstances, he was disabled from treating as such at the time.” (At page 503, paragraph 21).

24.
In so holding, the Court of Appeal had adopted, and extended, the well known principle in Abernethy v Mott, Hay and Anderson [1974] IRLR 213, in which Cairns LJ said (at 215, paragraph 13):-

“… A reason for the dismissal of an employee is a set of facts known to the employer, or it may be of beliefs held by him, which cause him to dismiss the employee. If at the time of his dismissal the employer gives a reason for it, that is no doubt evidence, at any rate as against him, as to the real reason, but it does not necessarily constitute the real reason. He may knowingly give a reason different from the real reason out of kindness or because he might have difficulty in proving the fact that actually led him to dismiss; or he may describe his reasons wrongly through some mistake of language or of law. In particular in these days, when the word ‘redundancy’ has a specific statutory meaning, it is very easy for an employer to think that the facts which have led him to dismiss constitute a redundancy situation whereas in law they do not; in my opinion the industrial tribunal was entitled to take the view that that is was happened here: the employers honestly thought that the facts constituted redundancy, but in law they did not.”

25.
Mr Allen distinguished the present case from that of Ely, in that the employee there had taken the first step. Here it was the employer.

26.
As to fairness, he noted that the tribunal had pointed to several deficiencies in the process if it was to be regarded as one leading to a dismissal by reason of redundancy (he paid particular regard to paragraphs 8, 10, 12 and 14). The tribunal, however, rejected any relevance in those findings, because of the view they took as to the reason for dismissal. Thereby, he suggests, the tribunal forgot that the statutory requirement was to consider “the circumstances of the case” when determining fairness. The circumstances they had identified as potential matters of unfairness could hardly be ignored as being some of the circumstances. Accordingly, in any event, the decision as to fairness was flawed.

27.
Further, he argued that there was room for a “consensual dismissal”. 

28.
Mr Millar QC in reply did not seek to rely upon Ely save as an example of the Abernethy principle in practice, and as a re-emphasis of it. 

29.
We accept the submission of Mr Millar QC that there is two-stage process. First, an Employment Tribunal must determine whether there has been a dismissal, in a case such as this; and, secondly, decide what was the reason for that dismissal. 

30.
Section 136 of the 1996 Act provides that for the purposes of Part II of the Act:

 “… an employee is dismissed by his employer if (and only if) – 

(a)
the contract under which he is employed by the employer is terminated by the employer (whether with or without notice), 

…

(c)
the employee terminates the contract under which he is employed (with or without notice) in circumstances in which he is entitled to terminate it without notice by reason of the employer’s conduct.”

31.
Although at one stage Ms Cole had been tempted to argue constructive dismissal – she referred to it in her originating application – and the tribunal recognised that she might have treated herself as constructively dismissed and sought to persuade a tribunal that her employer’s conduct amounted to a fundamental breach, she did not in the end contend that this is what she had done. Accordingly, the only basis upon which there could be a dismissal was that the contract under which she was employed was terminated by the employer. Termination at her initiative, leading to agreement that she should go, could not constitute a dismissal within the statute. Consensual termination is not a dismissal.

32.
The Employment Tribunal, having regard to Birch, considered whether despite what the parties agreed there had nonetheless been a consensual termination. They rejected the notion. They noted that Mr Millar himself had invited them to distinguish Birch, on the grounds that at the time she applied for voluntary severance Ms Cole was on notice that her post had been deleted and that she had no automatic right to assimilation. That she had then sought to take advantage of the employer’s offer should not, he accepted, be construed as a consensual termination. The tribunal accepted these submissions. 

33.
The tribunal were thus accepting that the termination of employment was brought about by the decision of the employer, and not by reason of the voluntary act of the employee. It was accepted by Mr Millar that Ms Cole’s application for severance terms would not have taken place in the absence of restructuring, and that the offer of such severance terms had been in consequence of the restructuring. Yet the Employment Tribunal, though accepting that redundancy formed a “significant part of the whole circumstances” (paragraph 29) nonetheless held that “when the decision to dismiss was made, there was in place an agreement with Ms Cole that she would accept the severance package. That was the reason why the decision was made then”. They appeared to have focussed upon the reason for the timing of the dismissal, rather than the reason for the dismissal itself. 

34.
In the passage from paragraph 34 of its reasoning, which we have just quoted, the tribunal appeared to have regarded the decision to dismiss as having been reached subsequent to, or at least no earlier than the agreement by Ms Cole that she would accept the severance package. It is difficult to see how the tribunal could have come to that view. Mr Millar told us that the relevant committee had taken a decision to delete Ms Cole’s post no later than 27th November 1997, as had been anticipated in the letter of 20th November. The letter of 13th January 1998 began with the recognition that there was no longer a job for the appellant. The tribunal continued in paragraph 34 itself to recognise that dismissal would have followed within six months had Ms Cole not accepted the severance package when she did. They had concluded that Ms Cole could only reasonably have thought that she had no prospect of securing an appointment at the level previously held by her, and that if she did not apply for voluntary severance when she did, the value of it would have reduced until there was no benefit in it for her. 

35.
We cannot think that any reasonable tribunal could possibly have concluded that the timing of a unilateral decision by the employer to terminate Ms Cole’s employment, (which dismissal necessarily involved) was made only after or contemporaneously with her application.

36.
Adopting the “but for” approach as an indicative, if not conclusive, test of causation, it could be said that but for the decision of Hackney to restructure so that Ms Cole’s post was deleted, she would not have applied for the severance payment and left employment. It could not be said, however, that but for her application for a severance payment she would not have been dismissed. That, it seems, was inevitable anyway.

37.
What distinguishes dismissal from consensual termination is the absence of consent. We accept that there may be a large element of consent in any dismissal, but the essence of what distinguishes it as such remains non-consensual. In focussing upon an agreement with Ms Cole that she would accept a severance package, as the reason for dismissal, the tribunal were concentrating instead upon a consensual process. The tribunal failed to realise that on the basis of what they had found the only reasonable conclusion was that the application for severance terms was the consequence of a decision to dismiss her from her existing post. By contrast, the dismissal could not be said to be the consequence of the application for enhanced severance terms without denying the need for the presence of a unilateral, non-consensual element necessary for there to be a dismissal.

38.
Having reached the conclusion that the Employment Tribunal were in error in failing to recognise that the reason for the dismissal was exactly that which the parties themselves had identified – namely redundancy – and could not be said to be the application for severance terms, it is strictly unnecessary to continue to consider fairness. However, here, too, we consider that the Employment Tribunal was in error.

39.
The determination of the question whether a dismissal is fair or unfair, having regard to the reason shown by the employer, depends, by section 98(4) of the 1996 Act upon whether in the circumstances the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee, and is to be determined in accordance with equity and substantial merits of the case. 

40.
All relevant circumstances need to be considered. The Employment Tribunal identified deficiencies in the process that led to dismissal. They regarded the potential deficiencies in the consultation process as irrelevant, because Ms Cole “chose to volunteer for the severance package.” This ignores (a) the fact that the need for adequate and proper consultation is not confined to a redundancy dismissal alone; and (b) the need for an employee to understand the alternatives, so that a choice (e.g. of severance terms) is a properly informed choice. On the tribunal’s findings (see paragraph 12) Ms Cole did not have the appropriate information. 

41.
Further, we consider that having found that there was no reasonable basis for Hackney holding that Ms Cole did not have the potential to do the new job, she was plainly entitled, in our view, to interview as part of the process of assimilation by interview. Where such a right occurs, and offers at least one option in a situation where an employee faces the deletion of her post, it seems to us to be incumbent upon any reasonable employer to make that opportunity known to the employee. This Hackney failed to do. 

42.
We also have considerable doubt that the tribunal were justified in saying that there was no evidence that the respondent was aware of Ms Cole’s belief that any application by her for a post in the new structure would not fairly or properly be considered (paragraph 35), when they found that, without any formal assessment of her qualities, her superior, Ms Carder, had told Ms Cole that she had a negative opinion of them.

43.
Finally, the Employment Tribunal’s conclusion that “there was nothing to suggest that Ms Cole’s application for a severance payment was other than voluntary” is difficult to understand, given its conclusion that it was “only reasonable” for her to conclude that she had no prospect of securing an appointment, that those opting for a voluntary scheme were under an incentive to act quickly, and the only alternative choice that the Employment Tribunal considered open to her was to treat herself as constructively dismissed.

44.
Had, therefore, the issue of fairness remained open to us, we would have considered that the tribunal’s finding was both in error of law, by ignoring relevant circumstances, and perverse as being wholly impermissible in the light of other specific findings of fact which the tribunal made. 

44.
Because, in our view, the Employment Tribunal has wrongly identified the reason for the dismissal, and, in any event, failed adequately to apply the test in section 98(4) of the 1996 Act, we consider that this appeal should be allowed (as we intimated to the parties at the close of their submissions), and the matter remitted to a fresh Employment Tribunal for determination of the issue whether the employer acted reasonably or unreasonably in treating redundancy as a sufficient reason for dismissing Ms Cole.
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