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MR RECORDER BURKE QC:



The Procedure

1.
The Appellant, Mr. Clarke, appeals from a decision of the Employment Tribunal sitting at Birmingham over 3 days in March and May of last year to determine the Appellant’s claim that he had been unfairly dismissed by the Second Respondents, his employers, and had been the object of racial discrimination by his employers and by the First Respondent who at the material time was the Second Respondents’ shift manager.  By its decision, promulgated with extended reasons on 23rd June 1999, the Tribunal by a majority dismissed both claims.

2.
The Notice of Appeal raises 3 grounds of appeal; but when this Appeal was before the EAT for a second preliminary hearing on 25th May of this year Mr. Small, counsel for the Appellant, indicated that only the first of these 3 grounds would be pursued; and the appeal was permitted to go forward to a full hearing on that ground alone, as is clear from the judgment given by the Employment Appeal Tribunal, presided over by the President, on that day.

3.
The one ground is that the Tribunal failed to deal with a central plank in the Appellant’s case as to racial discrimination, namely that there were 2 other white employees of the Second Respondents who had been regarded by the employers as guilty of stealing from them, as the Second Respondents believed the Appellant to have been, but who had been treated more favourably than the Appellant, who is black, in that they had not been dismissed for their acts of dishonesty and had not been reported to the police.

The Facts

4.
The facts can be briefly summarised.  The Appellant is black.  He was employed as a driver and guard by the Second Respondents who provide secure transport of money and valuables to and from shops, banks and the like. On 31st March 1998 the Appellant was working alone, manning one of his employer’s security vans.  During the day 2 bags of money, to the value of just over £3,000, went missing.  The Second Respondents suspected that the Appellant had stolen them; there was an internal investigation followed by disciplinary proceedings in which the Second Respondents concluded that the Appellant had stolen the 2 bags and was therefore guilty of gross misconduct; as a result the Appellant was summarily dismissed.  An appeal was abortive because the Appellant’s solicitors and the Second Respondents could not agree as to whether the Appellant should have the right to be represented.

5.
It was the Second Respondents’ branch manager, Mr. Johnson, who convened the disciplinary proceedings; he also informed the police.  It is not clear from the Tribunal’s decision whether the police charged the Appellant but did not obtain a conviction or whether the police decided not to charge him; for the purposes of this appeal it does not matter which course the police took; the Appellant was exposed to police investigation or at least the risk of such investigation.

The Proceedings

6.
The Appellant did not in his originating application set out details of his case; he claimed that he did not steal the bags and that his employers’ representatives had treated him differently because of his race throughout his employment.  However in Further and Better Particulars of his discrimination claim the Appellant referred to a number of incidents in which the First Respondent and the Second Respondents had demonstrated racial prejudice.  In the case of the Second Respondents he specifically asserted that in the case of 2 white employees who had been guilty of theft, the Respondents had given them the chance to resign rather than be dismissed and had not notified the police.  One of these employees, a Mr. Jones, had, according to the Particulars “borrowed” £700 as holiday money; the other, a Mr. Mason, had stolen from the Second Respondents a tankful of diesel fuel.

7.
In a lengthy questionnaire addressed to the Second Respondents the Appellant asked 4 questions which plainly went to his allegation that others who had stolen from the Second Defendants had been treated less harshly than he.  These questions, together with the answers provided by the Second Respondents, were:

Q10.
How often during the period from June 1996 to May 1998 were cash or cheque-bags mislaid or otherwise unaccounted for at any time at the Garretts Green branch?

A 
Once: 2 cash bags were lost on 31 March 1998

Q11. 
How often during the same period were employees at that branch suspended as a result of bags being mislaid?

A
Once; the applicant in respect of the above incident.

Q12. 
How often during the same period were employees reported to the police for all alleged theft of cash-bags or other misconduct?

(Please give date if police were notified, in relation to each incident recorded in q.11 above)

A
None

Q13.
How many employees were dismissed during the period in question for alleged theft or other gross misconduct?

(Please indicate in relation to the answers to q.11 which employees were involved)

A
One: S. Mason for gross misconduct (theft of diesel)

8.
It seems to be plain from these documents that the assertion that the Appellant had been treated less favourably than others who were or were believed to be guilty of theft from the Second Respondents and were white formed an important part of the Appellant’s case that there had been racial discrimination on the part of the Second Respondents in dismissing him, without giving him an opportunity to resign and in informing the police about his case.  If the point was actually taken on behalf of the Appellant before the Tribunal, it would have had to have formed part of the Tribunal’s consideration on the question of racial discrimination generally and by virtue of the specific provisions of Section 3(4) of the Race Relations Act 1976 :

“a comparison of the case of a person of a particular racial group with that of a person not of that group under Section 1(1) must be such that the relevant circumstances in the one case are the same, or not materially different, in the other.”

It does not appear however that this was part of the Appellant’s case against the First Respondent; and although differential treatment might arguably have been relevant to the Appellant’s unfair dismissal claim against the Second Respondents, we have limited our consideration to the Appellant’s discrimination claim in the light of Mr. Small’s assurance to us that the ground of appeal which he pursues lies only against the majority of the Tribunal’s rejection of the discrimination claim; he does not seek to attack its rejection of the unfair dismissal claim (although the two claims might be thought, in the context of the comparators issue, to be related if not intertwined).

9.
The decision of the Employment Tribunal carefully sets out the findings of fact and reasoning of the majority members who concluded that the Appellant had been fairly dismissed following a fair and reasonable disciplinary procedure and that :

“the applicant’s race is in no way connected to the decision to dismiss”

and of the minority member who concluded that the Appellant had been unfairly dismissed and that there had been racial discrimination throughout the Appellant’s employment.

10.
However neither in setting out the findings and conclusions of the majority members or of the minority members nor in setting out the submissions made by the parties’ advocates does the Tribunal make any reference to the issue, which the Appellant’s Further and Better Particulars and questionnaire had raised, as to the alleged differential between the treatment of the Appellant and the treatment of the specific comparators, Mr. Mason and Mr. Jones.

11.
This omission was identified when this appeal was first the subject of a preliminary hearing in October of last year; the Employment Appeal Tribunal directed that the Chairman of the Employment Tribunal be requested to check his notes and his and his members’ recollections and notify the Employment Appeal Tribunal as to the extent to which, if at all, the issue was part of the proceedings before the Tribunal.

12.
This request has produced 3 letters, one from the Chairman and one from each of the members.  However, in view of the decision of the EAT in the case of Reuben v. London Borough of Brent [2000] IRLR 176, decided before but reported after the request was made, it is necessary to consider whether we should have regard to those letters and if so to what extent we should have regard to them.  In that case the applicant claimed to have been unfairly dismissed and discriminated against by reason of his race; his complaints were dismissed.  The applicant appealed on the ground, among others, that the Tribunal had failed to consider the second link of his case that he had been discriminated against by comparison with 10 named white comparators who had not been dismissed in allegedly similar circumstances.  No allegation of bias was made.  The applicant’s representatives sought to put before the EAT an affidavit setting out the circumstances of each comparator’s case and asserting that the Chairman had refused to consider 4 of the 10 comparators because they were said to be irrelevant.  A division of the EAT presided over by Judge Peter Clark refused an application for the Chairman’s notes of evidence but directed that the affidavit be sent to the Chairman for his comments - which the Chairman provided.  Subsequently the EAT, again presided over by Judge Peter Clark, asked the Chairman to amplify the Employment Tribunal’s reasons on the question of the comparative cases relied upon by the applicant - and the Chairman complied with this second request.

13.
When the appeal finally reached a substantive hearing, the EAT, on his occasion presided over by the then President, Morison J. concluded that it was improper and wrong in principle for the EAT to invite the Employment Tribunal, to comment upon the grounds of an appeal against its decision or to try to improve the decision or fill in gaps in it, in the absence of an allegation of bias (in which case comments upon the allegation would, of course, be appropriate).  The EAT said, at para. 17 of its judgment :

“This division of the EAT wishes to make it quite clear that appeals can only be decided in relation to the promulgated decision of the employment tribunal.  If an appeal is allowed, the case can be remitted back or alternatively the EAT may substitute for the tribunal’s decision a different decision.  There can be no halfway house where a tribunal can comment on the substance of the decision on the notice of appeal to make good any shortcomings the decision may have had”.

14.
The similarity between the outline facts in Reuben and the facts of this case is obvious.  However in this case the EAT did not request the Chairman of the Employment Tribunal to amplify the reasons for the decision but to indicate the extent to which, if at all, the issue was put before the Tribunal; and while we would, if necessary, loyally follow the EAT’s recent decision in Reuben, there is, as we see it, a substantial difference between a request to the Tribunal to amplify the substance of its decision - as in Reuben - on the one hand and a request to the Tribunal to provide information to the EAT as to what happened, in procedural terms, before it on the other hand.  It is frequently the case that, in an appeal to the EAT, the parties are unrepresented or represented by advocates who did not appear in the Employment Tribunal; and from time to time it is necessary for the EAT to seek to determine by a request to the Tribunal whether a particular procedural step was taken or a particular submission was made in circumstances in which those present at the hearing of the appeal are unable satisfactorily on an agreed basis to provide essential information as to what happened below.  We do not understand the decision in Reuben to prohibit such a request.

15.
Accordingly in our judgment we are permitted by law to look at the letters from the Chairman and his members but only for the limited purpose of establishing from them whether the comparator issue was raised before the Tribunal.  Despite Mr. Small’s submission to the contrary, we take the view that we are not entitled to have any regard to the Chairman’s expression of regret that the written decision did not deal with the comparator issue, which expression of regret Mr. Small argues implicitly was an admission of an error of law or to other material in the letters which might be taken as an indication of the views of the members of the Tribunal upon the comparator issue.

16.
The Chairman’s letter makes it clear that the comparator issue, specifically citing Mr. Jones and Mr. Mason as named comparators, was put before the Employment Tribunal as part of the Appellant’s case; but even if it were wrong to look at the Chairman’s letter for that purpose, it became clear during the hearing of the appeal before us that the issue was, indeed, a live issue before the Tribunal.  Mr. Edwards, who appeared before the Tribunal and before us on behalf of the Respondents, while submitting that, the effect of Reuben was to prevent us from looking at the letters from the Chairman and his members for any purpose (albeit that he had asked, before becoming aware of Reuben, that they should be placed in our appeal papers) not only agreed that the issue was a live issue before the Tribunal but also  agreed (as did Mr. Small) that both parties had given all the evidence on the issue that they wished to give.

The Submissions

17.
Mr. Small submitted, on behalf of the Appellant, that the Tribunal had omitted to consider the comparator issue and that that omission to consider an important part of the Appellant’s discrimination complaint which was supported by evidence to support the assertions in the Further and Better Particulars was an error of law.  Alternatively, he submitted, if the Tribunal did consider the comparator issue, they ought to have dealt expressly with it in the decision; the absence of any reference to the issue, he argued, did not enable the parties to know why, on that issue they had won or lost and conflicted with the principles as to the requirements of a Tribunal’s decision as set out by the Court of Appeal in the well-known case of Meek v. City of Birmingham District Council [1987] IRLR 250.  He referred particularly to the observations of Lord Donaldson MR in Alexander Machinery (Dudley) Ltd. v. Crabtree [1974] IRLR 50 quoted in Meek at p.251, para.10 :-

“It is impossible for us to lay down any precise guidelines.  The overriding test must always be; is the Tribunal providing both parties with the materials which will enable them to know that the Tribunal has made no error of law in reaching its findings of fact ......”

18.
Mr. Edwards, on behalf of the Respondents, submitted that the Tribunal had provided a detailed and reasoned decision; the majority had evidently considered all the elements of the discrimination claim and rejected them.  The decision complied with the principles set out in UCATT v. Brain [1981] IRLR 225 quoted in Meek at p.25/para.9; it told the parties in broad terms why they had won or lost  and should not be subjected to detailed analysis on appeal.  He submitted that if there was any shortcoming in the decision, it lay only in the absence of any reference to the names of the 2 comparators relied upon by the Appellant; that omission was not sufficient to impugn the decision in which, at para. 28, the majority had in plain terms found no evidence of discrimination.  Further he submitted that the omission was explicable on 2 bases; firstly the argument as to the comparators was put forward principally in support of the Appellant’s case that he had been unfairly dismissed, with which issue the Tribunal had dealt sufficiently in para. 17 of the decision.  Secondly, he argued, the circumstances of the 2 comparators cases were so different from those of the Appellant’s case that they could not fall within Section 3(4) of the 1976 Act; Mr. Jones had appropriated £700 of money which either was due to him or which he intended to repay; there was an issue as to whether the Second Respondents dealt with him for theft at all; and Mr. Mason had filled up the tank of a van which he had hired with the Second Respondents’ fuel; to the value of £25 to £30 which he subsequently repaid; despite repayment and his implicit acceptance of guilt he was dismissed but he was not reported to the police in those circumstances.  The Appellant’s evidence at the Tribunal, argued Mr. Edwards, did not and could not undermine the major differences between his case and those of the supposed comparators; and therefore there was no reason for the Tribunal expressly to mention the comparator issue at all.

19.
Mr. Edwards, however, accepted with frankness that if the Tribunal had had the comparator issue in mind, it might be expected that there would be a reference to that issue in paragraph 18 of the decision in which the majority’s conclusions as to the discrimination complaint were set out; in the absence of any such reference it was necessary to infer from paras. 28 and 28 of the decision that the majority had the issue in mind.

Conclusion

20.
We have no doubt that the comparator issue formed an important part of the Appellant’s case before the Tribunal.  It was specifically set out in the Appellant’s Further and Better Particular and was the reason for the presence in the questionnaire of the questions which we have identified.  While of course during the three days of the Tribunal hearing it could not have achieved the prominence which it has necessarily achieved in the hearing of this appeal, it was, nevertheless, an important issue which, having been properly raised, was pursued in evidence on the Appellant’s behalf.  Leaving on one side its potential effect upon the unfair dismissal claim - as we do because Mr. Small attacks only the Tribunal’s decision as to discrimination - the allegation that the Appellant had been treated differently in respect of theft from his employers as compared with identified white employees who had also, on the Appellant’s case, been guilty of theft from their employers was an important and free-standing allegation of discrimination.

21.
Applying the principles set out in Meek and being careful not to require of a Tribunal an “elaborate formalistic product of refined legal draftsmanship” or “a comprehensive and detailed analysis of the case as opposed to a summary of the basis factual conclusions and a statement of the reasons which have led them to reach the conclusion which they do in these basic facts” - see Meek p.251 para. 8 - we have concluded that the Tribunal’s decision in this case, falls short of what is required by law.  The comparator issue was, as we have said, important and raised a free standing complaint of discrimination; but the Tribunal has made no express reference to the issue at all in its decision; and we do not accept that it must be taken to have implicitly decided the issue against the Appellant in those passages of its decision, in paras. 28 and 38, where it rejects in general terms the Appellant’s case that he had been the victim of racial discrimination.  It was, in our judgment, incumbent upon the Tribunal to inform the parties in broad terms why they had lost or won on this issue and to set out sufficient material to enable the parties to know that its conclusion on this issue had been reached without error of law.  Unfortunately the Tribunal, no doubt because there were many other issues before it, has failed to give any indication to the parties of its findings or reasoning on the  comparator issue or even whether it considered the issue at all.  In so failing, it erred in law.

22.
We should make it plain that we are not, by our decision in this appeal, suggesting that Employment Tribunals must always set out specific individual findings and explain its reasons for these findings on every issue; the principles which apply are set out by the Court of Appeal in Meek and the earlier authorities there cited.  Our decision is based on the importance of the particular issue which has been the subject of the argument before us in this particular case.

23.
We have considered whether the defect in the Tribunal’s decision can be explained by or can be treated as of no significance because of the differences between the facts of the Appellant’s case on the one hand and the cases of Mr. Jones and Mr. Mason on the other; but the problem which faces the Second Respondents is that we do not know in any detail what evidence was before the Tribunal or what view the Tribunal, or the majority of the Tribunal, took of that evidence.  We cannot tell whether the majority of the Tribunal did or did not regard Mr. Jones and Mr. Mason’s cases as the same as or not materially different from the Appellant’s case or whether they considered the point at all.  We cannot assume, in the absence of any reference to the evidence or to the majority’s view of that evidence, that the Tribunal simply thought that there was nothing in the Appellant’s case on the comparator issue, nor can we conclude that the absence of any such reference is of no significance.  Still less, in our judgment, is it open to us, particularly in a case in which there was a majority decision, to express any view of our own.

24.
Accordingly we see no alternative but to allow the appeal so far as the Appellant’s case against the Second Respondents is concerned and to remit it to the Tribunal; but there needs only to be a very limited remission.  We have already referred in this judgment to the acceptance of both parties that all the evidence which they wished to present on the comparator issue was put before the Tribunal; there appears to us to be no need for any further evidence; on the other hand because of he time which has passed since the hearing it would be potentially unjust to deprive the parties of the opportunity to make, no doubt brief, submissions upon the evidence.  We therefore remit this case to the same Tribunal to hear further submissions from the parties upon the Appellant’s complaint that he was subjected to racial discrimination by being treated differently in circumstances in which he was reasonably believed to have been guilty of theft from the Second Respondents, as compared with Mr. Mason and Mr. Jones and to determine that complaint.

25.
The First Respondent was only involved in the events of 3rd April 1998 in that he received the initial complaint of a missing bag, then ascertained that a second bag was also missing and made various other enquiries.  There is no suggestion that he was involved in the decision to dismiss the Appellant or in the decision to report him to the police.  In the Appellant’s Further and Better Particulars the First Respondent is alleged to have used language in speaking to the Appellant on 3rd April 1998 to which the Appellant took offence; but the majority of the Tribunal expressly found at para. 18(e) that the language had no racial overtones; and the majority rejected all the other complaints against the First Respondent. While it probably makes little practical difference because the Respondents were jointly represented - and there is to be found the reason why the parties before us did not address the position of the First Respondent and Second Respondent separately - we can see no grounds on which it could be argued that this appeal has succeeded as against the First Respondent and no reason why he should be further involved in this litigation.  As against him, the appeal is dismissed.
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