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LORD JOHNSTON:

1. This is an appeal at the instance of the applicant appellant against a decision of the Employment Tribunal that he had not been unfairly dismissed from his post as head dairyman with the respondents at their farm in south west Scotland.

2. The facts disclose that the appellant worked for the respondents from 26 December 1989 to 3 October 1999, when his employment came to an end subsequent to a decision by the employer to replace him as head dairyman by an outsider.  The facts discussed by the Tribunal indicate that there had been certain difficulties with regard to the performance by the appellant of his duties which had resulted in a warning as to time-keeping.  However, the appellant was not consulted about the decision by the employer to replace him but was so informed against a background that although he would require to move accommodation he would suffer no drop in wages.

3. Against that background the Tribunal’s decision is in the following terms:-

“THE DECISION

The first question the Tribunal has to address itself is whether the applicant was dismissed or did he resign.  The Tribunal decide in fact on this point that the applicant had been offered a job of second dairyman which undoubtedly was demotion but at the same pay.  At the meeting on 2 October he indicated quite clearly to the respondent in the person of Mr Wilson that he was not prepared to work under Mr Hannah and this provoked a remark about “You may as well go then”.  The order in which these remarks were made is of considerable importance and the Tribunal is quite satisfied that the applicant’s clear intention not to work under Mr Hannah came before the respondents’ reply.  We are, therefore, satisfied that he resigned.  We are also satisfied that the respondents were anxious to keep the applicant on, albeit in a second dairyman’s position rather than that of head dairyman.  We find that this was entirely reasonable to demote the applicant in the circumstances of the case with the lateness, the not turning up and the general deterioration in his work - and in this connection we preferred the respondents’ evidence to that of the applicant.  The applicant gave the respondent grounds for dismissing him, but the respondent chose not to do so because he had some faith left in him because of his past record.  He demoted him but with no loss of pay.  The Tribunal find that this was a perfectly acceptable and reasonable thing to have done in the circumstances detailed to us.  Whether the reason for the falling off of the standard of the applicant’s work was medical or caused by his own behaviour is a matter of conjecture.  The Tribunal are of the opinion that it was a mixture of both of these.  The business was definitely being prejudiced by the inability of the applicant to carry out his position properly and in these circumstances it was entirely fair and reasonable of the respondent to demote him.  We do not consider the question of the house to be all that important in the applicant’s case as he was for all practical purposes a single man living alone.  He had been asked to move to a smaller house and this should not have been a major problem for him.

Turning now to the aspect of constructive dismissal, there was no actual contract employed in this case but the Tribunal were perfectly satisfied that the applicant was employed as head dairyman.  We are also completely satisfied that he was removed from that position.  As Lord Denning put it in the case of Western Excavating (ECC) Limited v Sharp [1978] ICR 221, “if the employee is guilty of conduct to a significant breach going to the root of the contract of employment, or which shows the employer not to be bound by one or more of the essential terms of the contract, then the employee is entitled to treat himself as discharged from any further performance. If he does so then he terminates the contract by reason of the employer’s conduct.  He is constructively dismissed.”  Once constructive dismissal has been established, that really is only part of the problem and employees are in the same position as anyone else as being expressly dismissed, to the effect for a claim to succeed, the Tribunal must also find the dismissal was unfair.  The same test of reasonableness applies there as in other unfair dismissal matters.  There being no contract, there is nothing to which the Tribunal can turn relating to the question of demotion, and, therefore, the Tribunal must look to see whether there is an implied term but such a term can only be implied if it is necessary to give the contract business efficacy or there is custom and practice.  In this case we are satisfied that the ability to demote is necessary to give the contract between the employer and the employee business efficacy.  There was also a custom and practice of demotion in the dairy team.  We are not satisfied that by demoting him but paying him the same and by making him move to a smaller house, that there was a fundamental breach of contract.  We find the dismissal in these particular circumstances to have been fair and reasonable and within the band of reasonable responses of a reasonable employer.  The application is, therefore, dismissed.”

4. Mr Renfrew, who appeared for the appellant, argued, firstly, that the facts did not disclose or force a conclusion that the appellant had resigned his employment, more the suggestion appeared to be that properly understood the evidence disclosed that he had been dismissed but Mr Renfrew recognised at once a problem in that respect in relation to the findings of fact that on evidence acceptable to the Tribunal that the employer did not intend to dismiss him but rather retain his services on different terms but with no change in wages.

5. The matter therefore concentrated on the issue of constructive dismissal and here Mr Renfrew submitted that on a proper understanding of the matter, the Tribunal should have determined that the employer was in material or fundamental breach of the contract by forcing a demotion, a loss of status and a change of accommodation on the employee which he was not bound to accept in terms of his contract.  Reference was made to a number of cases where this issue had been considered including, Pedersen v The Mayor and Burgesses of the London Borough of Camden [1981] IRLR 173 and McNeill v Messrs Charles Crimin (Electrical Contractors ) Ltd [1984] IRLR 179.

6. Mr Laurie, who appeared on behalf of the respondents, submitted fundamentally that what the appellant was attempting in this appeal was simply a review of matters of fact to arrive at a different conclusion.  On any view of the matter, he submitted and particularly upon the evidence as found acceptable to the Tribunal, the finding of resignation was not only supportable but correct.

7. With regard to the issue of constructive dismissal, Mr Laurie accepted that the reasoning of the Tribunal was confused and at times convoluted but at the end of the day he maintained their finding that there was no fundamental breach of contract sufficient to raise any suggestion of constructive dismissal.  The evidence, he submitted, as found acceptable to the Tribunal, supported that position.

8. With regard to the issue of resignation, we have no hesitation in holding that the finding to that effect was at least one to which the Tribunal was entitled to achieve on the evidence it found acceptable.  The contract of employment undoubtedly came to an end, the employer undoubtedly did not intend or wish to dismiss, albeit there was a clear intention to alter the terms and conditions of the employee’s contract and, thus, the only conclusion that could be drawn in the circumstances was that of resignation.

9. That of course immediately opens the issue of constructive dismissal.

10. In this respect, the reasoning of the Tribunal in its last paragraph is hopelessly confused between issues of constructive dismissal which depend upon an assessment of whether or not the employer was in material breach of contract with regard to the contract with his employee and issues of fairness which arise when the employer effects a dismissal on one of the acceptable reasons within section 98 of the Employment Rights Act 1996.  By definition, if constructive dismissal is achieved by reason of the employer having acted in such a way as to indicate for one reason or another he is repudiating the employee’s contract of employment, whether by the breach of an express term or by general conduct so outrageous that the employee is not bound to put up with it, the issue of fairness does not arise because once a fundamental or material breach of contract has been established it cannot be defended on grounds of fairness.  It is therefore inappropriate to introduce an issue of reasonableness into the issue of constructive dismissal beyond what we have just indicated as regards an assessment of the employer’s conduct within the context of the contract of employment.  There cannot be an assessment of a band of reasonable response in relation to the employer’s conduct in constructive dismissal because the employer has not effected such a dismissal.  For that test to apply, there must be a dismissal actually effected by the employer.

11. In these circumstances the reasoning of the Tribunal is sufficiently flawed for us to consider the matter to be at large before us.

12. That having been said, however, against a background that the employer did not wish to dispose of the employee’s services it is plainly clear to us that he had a reason for substituting him which must be related on the evidence to the way the employee appellant was performing his contract.  In other words, the decision to demote the appellant, if it should be regarded as such, can be justified upon the evidence by the way the employee had been latterly performing within the contract which upon the Tribunal’s own findings might well have given grounds for a fair dismissal assuming the correct procedures were followed.  We are quite unable to hold that this employer was in material, let alone fundamental breach of contract when his reasons, it would appear, for effecting the change was entirely relating to the way the employee had been performing, i.e. the conduct of the employee.

13. In these circumstances the inevitable conclusion which we consider the facts yield in this case, is that there was no material or fundamental breach of contract effected by the employer when he sought to demote and change the status of the appellant.  Putting the matter another way, upon the evidence, the way the employee appellant had been performing his contract amounted, it would appear, to a breach of that contract.  This precludes the employee from relying upon the contract in seeking constructive dismissal since the trigger of the whole matter was his own conduct.

14. Finally, we should add, that for the Tribunal to state that there was no contract in this case, is to completely misunderstand the distinction between the existence of a contract and the existence of a written contract.  The contract here was one of employment between the employer and the employee as a dairyman at a certain wage.  That is sufficient to open the whole question of potential breach by either party.

15. For these reasons which differ substantially from the reasoning of the Tribunal, we hold that it reached a correct decision in respect that there was no constructive dismissal consequent upon, or arising out of, the undoubted resignation of the employee.

16. This appeal is therefore dismissed.
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