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LORD JOHNSTON:

1. This appeal arises in a somewhat unusual way.

2. The appellant made an application to the Employment Tribunal against his former employers, the first respondents, and the second respondent as an ultimate transferee of the business which employed the appellant until he resigned.  His resignation occurred some 11 weeks before the transfer was actually effected as between the first and second respondents.  No one disputed that the Transfer of Undertakings (Protection of Employment) Regulations 1981 (“TUPE”) applied to the transfer but the question arose as to whether the Employment Tribunal had correctly dismissed the second respondent from the process.

3. This in itself arose in a somewhat unusual manner.  It seems that the parties convened in January 2001.  Immediately prior to that hearing, the solicitors acting for the second respondent intimated to the Tribunal that their client neither personally or through any representation intended to attend the Tribunal.  The appellant seemed to interpret this letter as meaning that the second respondent was unilaterally withdrawing as a party but that is not what it says.  The letter dated 22 January 2001 makes it clear that the second respondent does not propose to attend as a party to the application nor would he be represented but he will however attend as a witness and that is in fact what happened.  It therefore would appear that the parties convened for a full hearing and in that context the appellant produced a very lengthy witness statement which was accepted by both the first and second respondent, albeit there in his capacity as a witness.  He was nevertheless still a party to the action.  Having perused it, the second respondent took exception to a number of the allegations or statements made in it and sought to obtain the advice of his solicitor.  The case was therefore adjourned until the following day when unfortunately the Chairman had taken ill and the matter proceeded no further.  There was a hearing for directions in the early summer and the matter was put out again for the hearing against which this appeal is taken at the end of June 2001.  By this time the solicitor acting for the second respondent intimated that as a preliminary matter to the hearing in question he would argue that his client should be dismissed as a party and, having heard argument, that is what the Tribunal did.  Against that decision the appellant now appeals against the further background that no evidence has yet been led on any aspect of the case before the Tribunal.

4. Having narrated the history and arguments the decision of the Tribunal in this respect was as follows:-

“The Tribunal considered the competing arguments and for the reasons stated by Mr Dobie preferred the arguments advanced on behalf of the second respondent.  The Tribunal were cognisant of the 11 week gap and were not of the opinion that the principal in Litster –v- Forth Dry Dock & Engineering Co Ltd (supra) could be extended to cover such a lengthy period.  The Tribunal were also persuaded by the decision in The Oxford University –v- Humphreys case (supra) and noted that this was a decision of the Court of Appeal which post-dated the Euro-Die case a decision of the Employment Appeal Tribunal.  The Tribunal felt themselves to be bound by the Oxford University –v- Humphreys case and did not agree with the applicant that the ratio of the decision was dependent on the making of a statutory objection.  The Tribunal also bore in mind that the applicant in his reasons for resigning failed to relate these in any material way to the transferee.  The applicant may well have been entitled to resign and the circumstances of his termination might well meet the constructive dismissal test narrated in Western Excavating (ECC) –v- Sharp 1978 IRLR 27 CA.  However, in this respect the applicant has his rights against the first respondents preserved.”

5. It will be seen at once that the substance of the decision of the Tribunal was that the decision of the Court of Appeal in Oxford University v Humphreys [2001] 1 ALL ER 996 was indistinguishable from the present case and binding upon it.

6. In presenting his appeal which he did coherently and ably on his own behalf, the appellant maintained that to take the decision the Tribunal did against the background of no evidence having been heard, was perverse.  In any event, he submitted that he was being denied remedies particularly reinstatement if the second respondent was not incorporated into the process as a party.  He argued that the 11 week gap was not sufficient to break the link of causation between his resignation which was basing his claim for constructive dismissal and the actual date of transfer under reference to Litster v Forth Dry Dock & Engineering Co Ltd [1989] IRLR 161.  He referred also to Clark & Tokeley Ltd v Oakes [1999] ICR 276.  He dealt specifically with the University of Oxford case and sought to distinguish it on the basis that in that case the employee had taken a statutory objection and therefore the transfer had taken place automatically.  Thus the transferee has to accept all the relevant obligations.

7. Quite separately and with some substance, the appellant submitted that the way the Chairman had approached the second hearing and his subsequent decision upon it, in marked contrast as to how he approached the matter at the first hearing, had plainly prejudiced or undermined the confidence that the appellant had that he would get a fair hearing if the matter was returned to a Tribunal chaired by the same Chairman.

8. The approach of Mr Dobie, appearing for the second respondent, was attractively simple.  He was prepared to assume in favour of the appellant, all evidential questions that would bear upon the issue of whether or not his resignation and subsequent claim for constructive dismissal based on that resignation were connected with the oncoming or incoming transfer and the likely consequences to the appellant’s employment position as being intimated to him if he remained in employment at the time of the transfer.  In other words, Mr Dobie was prepared to accept for the purposes of his argument, that the appellant resigned because of what were to be the likely consequences to him in the employment field as a result of the incoming transfer and made no attempt to suggest that, on this argument, there was no such connection.  He, however, submitted that on the basis of the Oxford University case where the position was exactly the same, save that the employee there made a statutory objection, nevertheless the Court of Appeal held that common law rights to claim constructive dismissal against a transferor in relation to a resignation before the transfer took place were preserved against the transferor by reason of the operation of Regulation 5(5) of the TUPE Regulations.

9. He also submitted a separate argument that, in any event, the time of the transfer could not be a moving feast extending to 11 weeks in terms of a construction of the Regulations.

10. We accept at once that it must seem anomalous to a layman that a party can be dismissed from the action without any evidence having been heard and we also accept that the way the matter was handled leaves the appellant with an understandable sense of grievance that he was not fairly treated.  However, it is perfectly clear to us that the Oxford University case is wholly indistinguishable from the present circumstances, making the assumptions that Mr Dobie made as to the reasons for the appellant resigning and their apparent connection with the incoming transfer.  What is clear is that even if the second respondent was influencing the circumstances, the employment remained with the first respondent up to the date of resignation.  The employee never had a contract with the transferee, the second respondent, nor was he in employment at the relevant time for the purposes of the transfer being effected.  The position would have been entirely different if the employee had not resigned and was still in employment at the date of the transfer.  Then the Regulations would have operated to transfer all the obligations of the first respondents to the second respondent.

11. It is perhaps significant to draw briefly on what Potter LJ says in the Court of Appeal in Oxford University supra in paragraph 39 of page 1010 when he says:-

“That being so, it is clear that to the extent that the common law right of the employee to terminate and sue for constructive dismissal is preserved by para (5), it is a right which exists and must be asserted against the transferor employer.  The reason is twofold.  First, it is the nature of the common law right and remedy that both exist in respect of the employer who wrongly terminates the employee’s contract of employment, and cannot be asserted against a proposed transferee.  Second, it is because the introductory wording of para (4A) excludes the statutory novation under para (1) and the comprehensive transfer of rights and obligations under para (2); thus the remedy against the transferor employer is not transferred.”

12. We accept that reference to paragraph 4(A) refers to a statutory objection but the breadth, in our opinion, of paragraph 5(5) does not make that relevant distinction.  It follows that in terms of that decision which is binding upon us, any rights or remedies that the appellant may have in relation to his resignation and consequent alleged constructive dismissal, remain against the first respondent only and can never be asserted against the second respondent.  The issue of Litster simply does not arise.

13. We should add that Mr Thomas referred us to a decision of the Employment Appeal Tribunal in England, an unreported Euro-Die (UK) Ltd v (1) Mr M P Skidmore (2) Genesis Diesinking Ltd EAT/1158/98 which may on one reading give some support to his position but that case effectively has been overruled or at least pushed into oblivion by the Court of Appeal in Oxford.

14. Nor do we consider there is any force in the suggestion that in order to advance a claim for reinstatement or re-engagement, the second respondent must be in the process.  There is no contract of employment existing either before or after the transfer against the second respondent that brings that into issue.  If the appellant now wishes to pursue a remedy for re-engagement or reinstatement, it will have to be nominally against the first respondent, albeit that, at the end of the day, the practicability of it will be determined by the attitude of the second respondent who is, in any event, prepared to give evidence as a witness before the Tribunal hearing.

15. We are however concerned, without wishing to criticise the Chairman of the Tribunal that rightly or wrongly Mr Thomas is not satisfied he will get a fair hearing before the same Tribunal Chairman.  Without accepting that position for a moment, given his attitude, we consider it is fairer and safer to order the hearing to go on again in the presence of a different Chairman.

16. We shall therefore refuse the appeal but order that the matter be returned for a full hearing on evidence against the first respondents before a Tribunal constituted with a different Chairman.
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