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MR JUSTICE MAURICE KAY:
This appeal can only be understood in the context of the history of litigation between the appellant and the BBC. In all the appellant has commenced nine applications to the Employment Tribunal arising out of his employment with the BBC which has been a respondent to all the applications. Mr McLellan, the second respondent to the present appeal, is one of a number of BBC managers and employees who have figured as respondents in respect of some of the applications. The appellant has been employed by the BBC since 27th April 1987. He is a producer in the Arabic section of the World Service. The present appeal is against a Decision of an Employment Tribunal which was promulgated on 15th July 1999 and which related to two originating applications, 6002606/98 and 6003083/98. The former comprised complaints of direct racial discrimination, racial discrimination by way of victimisation and a complaint of action short of dismissal for trade union activity. The latter comprised complaints of direct racial discrimination direct sex discrimination, racial discrimination by way of victimisation and sex discrimination by way of victimisation. Two earlier originating applications (2201914/97 and 2204936/97) were dismissed following a six day hearing in August 1998. They are the subject of a separate appeal to the EAT but as at the date of hearing of the present appeal, the appeal arising out of the August 1998 Employment Tribunal had not yet reached a preliminary hearing. In addition to the four cases dealt with at the hearings in August 1998 and July 1999, five other originating applications have been withdrawn by the appellant either before or after the commencement of hearings. The common feature to all nine originating applications is that, with or without hearings, they have all been dismissed.


When 6002606/98 and 6003083/98 saw the light of day issues arose as to res judicata and time limits. They were listed for hearing as preliminary issues on 4th June 1999. The complaints in relation to 6002606/98 were set out in the originating application and in further and better particulars. The Decision of the Employment Tribunal was:

“(i)
the Applicant’s complaints in his … Originating Application 6002606/98 set out at paragraph 1, 2, 3, 4, 9, 15, 19, 24 and 25 are res judicata and the Employment Tribunals have no jurisdiction to consider these complaints;

(ii)
the Applicant’s complaints under … 6002606/98 set out in his further and better particulars at paragraph 6, 7, 10, 14, 20 and 21 are out of time and it is not just and equitable to extend time and there is no jurisdiction for the Employment Tribunals to consider these complaints;

(iii)
the Applicant’s complaints in 6002606/98 set out in his further and better particulars of his complaint at paragraphs 5, 8, 11, 12, 13, 16, 17, 18, 22 and 23 are struck out under Rule 13(2)(d) of the Rules of Procedure … as frivolous and vexatious.”

Thus, one way or another, the whole of 6002606/98 hit the buffers. At the same time 6003083/98 met a similar fate, the Employment Tribunal deciding that the complaints in it are res judicata. In the present appeal the appellant seeks to challenge each and every aspect of the Decision of the Employment Tribunal in relation to these two cases.

1.
6002606/98: res judicata

The Decision of the Employment Tribunal contains an adequate exposition of the doctrine of res judicata in the several senses in which that term is used. These include (1) “cause of action estoppel” which arises when the legal rights and obligations of the parties have previously been determined between them by an earlier judgment of a court of competent jurisdiction: Crown Estate Commissioners v Dorset County Council [1990] Ch. 297; (2) “issue estoppel”, whereby the same issue, including a factual issue, has already been judicially determined in earlier proceedings between the same parties; and (3) the principle in Henderson v Henderson (1843) 3 Hare 100, where Sir James Wigram VC said:

“A plea of res judicata applies … not only to points upon which the court was actually required by the parties to form an opinion and pronounce a judgment, but to every point which properly belonged to the subject of the litigation and which the parties, exercising reasonable diligence, might have brought forward at the time.”


All these principles were recast in modern light by Stuart-Smith LJ in Talbot v Berkshire County Council [1994] QB 290 when he identified two parts of the principle and said (at page 294):

“The first relates to those points which were actually decided by the court; this is res judicata in the strict sense. Secondly, those which might have been brought forward at the time, but were not. The second is not a true case of res judicata but rather is founded upon the principle of public policy in preventing multiplicity of actions, it being in the public interest that there should be an end to litigation.”

 
It is well-established that these principles apply in Employment Tribunals and that cause of action estoppel applies not only to a determination made after a contested hearing but also to the dismissal of a claim by a Tribunal upon withdrawal by the applicant: Barber v Staffordshire County Council [1996] IRLR 209 (CA).


Mr Hawwari submitted that the decision of the earlier Employment Tribunal in August 1998 was a relatively narrow one and that, whilst the evidence had been wide-ranging, the only two allegations in relation to one of the originating applications which resulted in determination were one concerning his proposal about co-sponsorship with the International Monetary Fund in February 1998 and one about the treatment of his request for a salary and grading review between January and March 1997. On behalf of the BBC Mr Clarke carefully compared the parts of the present claim particularised at paragraphs 1-4, 9, 15, 19, 24 and 25 with various passages in the Decision of the Tribunal in August 1998. It is abundantly clear to us that the Employment Tribunal in July 1999 was wholly justified in holding that all these particularised allegations were res judicata in one or other of the ways illustrated by the principles in which we have referred.


We are aware that when a differently constituted EAT held a Preliminary Hearing in respect of the present appeal on 18th October 1999 it considered this part of Mr Hawwari’s appeal to be “at least arguable”. However, it seems that the particulars were not produced on that occasion. Nor, of course, did our colleagues have the benefit of Mr Clarke’s comparative analysis. In our judgment there is nothing in this ground of appeal.

2.
6002606/98:
time limits

This originating application was lodged on 25th September 1998. The primary limitation period under section 68(1)(a) of the Race Relations Act 1976 is three months, thus extending back to 26th June 1998. Time may be extended on a “just and equitable” basis (section 68(6)). Moreover, continuing acts are treated as being done at the end of the period for which they continue (section 68(6)).


The Employment Tribunal correctly observed that a number of the allegations as particularised related to the transfer of Mr Hawwari from the Documentaries, Assignments and Business Unit to the Presentations Department. The findings of fact were to effect that he was aware of the transfer from March 1998 and was notified of it by letter dated 4th March 1998 which stated that he would move with effect from 1st May. This was later put back to 18th May because Mr Hawwari was on a business trip to Cairo in the first half of May. However, he then took a period of leave with the result that he did not actually commence work in the Presentations Department until 29th June. The Tribunal concluded that:

“The transfer of departments took place on 18 May even though Mr Hawwari was not present at work on that day to commence in the new department.”


We can detect no error of law in this finding.


As regards those allegations which were held to be time-barred but were not related to the May transfer, they related to February 1998.


The Employment Tribunal considered whether all these allegations were part of a continuing act as per section 68(7)(b). It concluded that they were not. Although it did not refer to the authorities on this issue, we are satisfied that that finding is consistent with the principles expanded in Owusu v London Fire and Civil Defence Authority [1995] IRLR 574 and Cast v Croydon College [1998] ICR 550. Although his case was not originally put in this way, Mr Hawwari sought to draw comfort from the fact that he pursued an internal grievance in relation to the transfer and it was not finally determined (adversely to him) until 16th September 1998. To the extent that he was suggesting that the determination of his grievance was the final point in a continuing act of discrimination on victimisation, we do not accept that that is sustainable.


Having found these particular allegations to be out of time, the Employment Tribunal then considered whether it was nonetheless just and equitable to consider them. In concluding that it was not, they took the following matters into account:

“(a)
Mr Hawwari accepts that he was aware that there was a three month time limit for presentation of an originating application.

(b)
Mr Hawwari is fully aware of the proceedings of Employment Tribunals having been involved in these previous cases …

(c)
During August 1998 when the time limit would have expired on 17 August 1998 Mr Hawwari was represented by the Commission for Racial Equality and has access to legal advice.

(d)
No reasons have been put forward as to why the Originating Application was not presented earlier.

(e)
Mr Hawwari first presented his grievance in May then postponed it then reactivated it in June. It seems to the Tribunal that Mr Hawwari is using the [BBC’s] procedure to suit himself at a time when his move to a new department took effect.”


We do not consider that the Employment Tribunal erred in this approach. Whilst it is true that the taking of a grievance through an internal procedure may be a cogent ground for extending time on a just and equitable basis (London Borough of Islington v Dean unreported, 1st December 1999), the Tribunal was justified in concluding that, in the present case, it was not.

3.
6002606/98:
striking out

There remained those particularised allegations in this originating application which were not afflicted by res judicata or time limits, namely paragraphs 5, 8, 11, 12, 13, 16, 17, 18, 22 and 23. However, they too came to an end at the hearing on 4th June 1999. That hearing had been arranged specifically to deal with res judicata and time limits as preliminary issues.


The Decision of the Employment Tribunal recounts how these remaining paragraphs came to be struck out at the same hearing. 

“By an interlocutory order dated 22 March 1999, Mr Hawwari was ordered to provide the further and better particulars requested by the First Respondent’s letter of 19 March 1999 on or before 6 April 1999. He has not particularised all of his claims. The Tribunal required him to show cause why his Originating Application in relation to those parts of his claim which were not fully particularised should not be struck out as frivolous and vexatious pursuant to rule 13(2)(d) of the Rules of Procedure as set out in Schedule 1 to the Employment Tribunals (Constitution and Rules of Procedure) Regulations 1993. The Chairman notified Mr Hawwari that he would be required to show cause following an adjournment between 11.08 and 11.50 am when the Tribunal read the proceedings in earlier complaints against, inter alia, the Respondents. The Chairman explained to Mr Hawwari that he would be required to show cause in his final submissions why those matters which were not properly particularised should not be struck out as frivolous and vexatious. The Chairman explained to him that an adjournment would be granted to him in order for him to consider his response and to prepare his arguments on showing cause. … [The Tribunal] adjourned at 1.05 pm until 2.03 pm in order that Mr Hawwari could prepare his final submission. Immediately prior to the adjournment the Chairman reminded Mr Hawwari that he would be required to show cause why those parts of his claim that were  not properly particularised should not be struck out as frivolous and vexatious and that he should use the lunch time adjournment to consider this issue and seek legal advice if he required it.”


The proceedings took their course and the Decision describes what happened following the lunch adjournment as follows:

“42 … The hearing resumed at 2.03 and Mr Hawwari told the Tribunal that he had been tempted to go through the documentation of the Respondents but there was nothing more frustrating than making clear things that he saw as clear already. He told the Tribunal that he gave all the particulars to make the Respondents see what the case was about and that the tactic was to wear him out. He believed that this application was sufficiently particularised and that the Respondents had information on each and every incident and that the Tribunal had it. He said to retype documents that the Respondents already had was a waste of time and that the preliminary hearing was a pre-emptive move.

43
The Tribunal considered the issues at these paragraphs and concluded that Mr Hawwari had not disclosed the cause for action sufficient that there was any complaint for the Respondents to answer.

44
It is therefore the unanimous decision of the Tribunal to strike out paragraphs 5, 8, 11, 12, 13, 16, 17, 18, 22 and 23 of the Originating Application in Case No. 6002606/98 as disclosing no cause of action and accordingly being frivolous and vexatious within the meaning of rule 13(2)(d) of the Rules of Procedure set out in Schedule 1 to the Employment Tribunals (Constitution and Rules of Procedure) Regulations 1993”


Rule 13(2)(d) states:

“A tribunal may-

…

(d)
subject to paragraph (3), at any stage of the proceedings, order to be struck out or amended any originating application or notice of appearance, or anything in such application or notice of appearance, on the grounds that it is scandalous, frivolous or vexatious …”


Paragraph (3) states:

“Before making an order under sub-paragraph (d) … of paragraph (2) the tribunal shall send notice to the party against whom it is proposed that the order should be made giving him an opportunity to show cause why the order should not be made; but this paragraph shall not be taken to require the tribunal to send such notice to that party if the party has been given an opportunity to show cause orally why the order should not be made.”


As was pointed out by our colleagues on the preliminary hearing of this appeal, there is another part of the Rules of Procedure which deal specifically with contentions which have “no reasonable prospect of success”. It is Rule 7(4). It does not permit striking out but enables the tribunal to require a party to pay a deposit as a condition of being permitted to continue to take part in the proceedings relating to the particular matter.


It is apparent from the wording of the Decision that the tribunal found the paragraphs in question to be frivolous and vexatious because they disclosed no cause of action. It is in accordance with authority that to plead or pursue a hopeless case is “frivolous”. What concerns us in the present case is the fact that the Employment Tribunal of its own motion in the midst of a preliminary hearing relating to res judicata and time limits added to the agenda of the hearing by requiring Mr Hawwari to show cause why the balance of his originating application should not be struck out. Mr Hawwari referred us to Star Texaco Ltd v Afolayan, an unreported decision of the Employment Appeal Tribunal on somewhat different facts in the course of which Morison J said (at paragraph 38):

“The result of this is that we have been left with a feeling of discomfort about what has happened in this case, through no fault of the parties. It seems to us that the Tribunal has not done what was required of it which was to give proper notification in writing of the intention to hold out a striking out hearing, and, if it was going to do so, to give the Applicant an opportunity, if he wanted it, to amplify his complaint by what he said at the witness table.”


On the fact of it, to confront a litigant in person – even one as intelligent and articulate as Mr Hawwari – with a requirement to show cause why his case should not be struck out and to allow him very little time to prepare for this unexpected development seems somewhat harsh. This unfortunate sequence of events has led us to a serious consideration of whether this aspect of Mr Hawwari’s appeal ought to be allowed. However, we have come to the conclusion that, in the particular circumstances of the present case, it would serve no purpose to allow the appeal and to remit this part of his application to the Employment Tribunal. We consider it appropriate to approach this issue in the context of the history of litigation between Mr Hawwari and the BBC. We have already referred to the nine originating applications which he has issued. The other eight and substantial part of the present one have ended in failure. So far as the hearing in August 1998 was concerned, the 23 page decision of the Employment Tribunal was a devastating rejection of Mr Hawwari’s case. In the final paragraph the Employment Tribunal referred to it as “a totally hopeless case from the beginning to the end”. The various allegations were described either as “non-starters” or as “frivolous, vexatious and an abuse of the Tribunal process”. We have carefully scrutinised the particulars in the present case which were struck out by the Employment Tribunal. We are convinced that Mr Hawwari has no prospect of bringing them to a successful conclusion, with or without further particularisation. In these circumstances, though we are critical of the way in which the Employment Tribunal dealt with this aspect of the case, we have come to the conclusion that the interests of justice do not lie in the direction of allowing the appeal on this point.

4.
6003083/98:
res judicata

The Employment Tribunal came to the conclusion that this separate originating application was also misconceived for res judicata reasons. The relevant part of the Decision is in the following terms:

“The complaint of Case No. 6003083/98 is a complaint of racial discrimination, sex discrimination and victimisation in relation to alleged less favourable treatment than Miss Heba Saleh. Mr Hawwari’s earlier complaint under Case No. 223216/97 was a complaint of racial discrimination in that Mr Hawwari alleged that he had been less favourably treated than Miss Heba Saleh. In that case Mr Hawwari complaint that Miss Saleh was appointed the BBC North African Correspondent and also complained about his grievance in relation to this heard by Mr Barry Langridge. The same complaints are contained in Mr Hawwari’s second Originating Application to this Tribunal under Case No. 6003038/98. It is recorded in the earlier decision at paragraph 3 that Mr Hawwari had withdrawn one of the three complaints concerned which was the complaint under Case No. 2203216/97. It is the unanimous decision of the Tribunal that Mr Hawwari having withdrawn a complaint in relation to the same issue in the earlier decision by virtue of the doctrine set out in Barber v Staffordshire County Council [1996] IRLR 209 CA this is subject to the doctrine of res judicata and Mr Hawwari’s second Originating Application (Case No. 6003083/98) is res judicata and the Employment Tribunal has no jurisdiction to consider this complaint.”


In our judgment this conclusion was undoubtedly correct. 

5.
Conclusion

It follows from what we have said that this appeal will be dismissed. Although Mr Hawwari conducted it with courtesy and diligence, it is in the final analysis a hopeless appeal. Any ancillary applications should be made in writing within seven days of the handing down of this judgment, with service on the other side who will have seven days in which to respond in writing.
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