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MR COMMISSIONER HOWELL QC:


1.
This is an appeal by Mrs Carole Sinclair against the decision of the London (South) Employment Tribunal comprised in a decision document with extended reasons sent to the parties on 9th June 1999 after a hearing spread over three days in November 1998 and February 1999, and further consideration by the tribunal in Chambers on 23rd March and 14th April 1999. The conclusion of the tribunal, by a majority, was that the appellant had not been constructively dismissed from her employment with the respondent when she resigned and left on 13th March 1998. 

2.
By virtue of the judgment given by this tribunal on the preliminary hearing of this appeal on 2nd December 1999, the only ground on which the appeal has been directed to come before us for full hearing is the appellant’s contention that the majority of the tribunal erred in law in holding that a meeting on 11th November 1997 between the appellant, her line manager and the respondent’s regional director, was not a disciplinary meeting and the letter dated 18th November which followed it had not contained a disciplinary warning. If that contention is right, she claims that the decision falls to be set aside for failure to address the material issue of whether what took place at (and in consequence of) the meeting justified her treating the contract of employment as repudiated by a breach of trust and confidence on the part of the employer. If the Employment Tribunal’s decision does have to be set aside on those grounds, the consequences, in terms of how the case is to be brought to a proper conclusion, may of course extend beyond that one issue and are for us to determine.

3.
The facts leading up to the appellant’s resignation are comprehensively set out in the tribunal’s statement of reasons and it is not necessary to do more than summarise them here. Since 1980 she had been working for the mail order organisation Freemans PLC; originally dealing with the administration and organisation of imported goods, and by the end of 1995 in a responsible position as a “co-ordinator” providing in-house management services to different retail elements of the Sears Group of which Freemans formed part. One of those elements was a relatively new business known as “The Source”. In May 1996 a big re-organisation took place which involved the respondent becoming the appellant’s employer by way of a transfer of undertaking. Various upheavals and redundancies took place, but the appellant remained as a co-ordinator dealing with the Homes Department of Freemans and also “The Source”. 

4.
Some difficulties arose between the appellant, her line manager a Ms Reff, and the regional director a Mr Ward, in March and April 1997 which it is not necessary to go into. Relationships then improved and in August 1997 the appellant was given a positive performance appraisal being rated as “very good”. This was after she had been asked by Ms Reff to concentrate solely on providing services to The Source which by then was a separate business: its management services were being put out to tender from November 1997 onwards and the respondent was hoping to secure the tender. According to the facts found by the tribunal the request that the appellant should deal solely with their business had come from the finance director of The Source, and until 10th November 1997 there was no indication that things were going other than well. 

5.
What happened then was recorded by the tribunal in paragraphs 31 to 36 of their extended reasons as follows:

“31.
On 10 November 1997, Ms Reff rang the Applicant and asked that the Applicant join her and Peter Ward at the Marriott Hotel for lunch on the following day, 11 November, in order to discuss the move of the Applicant to The Source. Ms Reff had telephoned the Applicant at the request of Mr Ward. After Mr Ward had made that request, he was telephoned by Mr Middleton who was then the Managing Director of The Source. Mr Middleton and Mr Ward were in the process of concluding discussions for the acceptance of the tender by the Respondent for the continuation of the supply of services to The Source. Mr Middleton told Mr Ward on 10 November during a telephone conversation that he (Mr Middleton) had discussed the question of the support to be supplied by the Respondent with the buying and merchandising team of The Source. Mr Middleton had been told that they were extremely unhappy about the role played by the Applicant in the preceding six months, and that the Applicant was often not available during the working day, communicated poorly, and appeared disorganised and often unhelpful. Mr Middleton told Mr Ward that The Source would only proceed with the contract if a different employee were allocated. Mr Ward decided that for commercial reasons he had no alternative but to remove the Applicant from working on The Source contract, and also of course that he would have to tell her of that decision.

32. Consequently, the nature of the meeting at the Marriott Hotel over lunch changed entirely, and the Appellant was not aware of the change until she arrived at the hotel. The reason for the meeting being over lunch was that it was the only time during the day when Mr Ward and Ms Reff had had time available, and they were having other meetings at the hotel during the day.

33. Mr Ward told the Applicant of what Mr Middleton had told him, and the subsequent decision which he had had to make that she be removed from The Source contract. As Mr Ward said, the Applicant was upset and initially refused to accept the validity of the complaints. She wanted the right to speak to employees of The Source to discuss the matter, but Mr Ward refused to allow her to do so. Mr Ward said that the Applicant would be transferred back to working for Freemans Homes Department.

34. Mr Ward did discuss further with the Applicant her job description, her contractual working hours and reporting procedures, and he emphasised that it was her responsibility to keep her immediate manager, Ms Reff, updated on her movements and work. Mr Ward advised the Applicant that her future performance would be closely monitored and discussed at regular intervals. He said that if any further concerns arose about the Applicant’s performance or conduct then the matter would be treated very seriously and disciplinary action taken.

35. Mr Ward wrote to the Applicant on 18 November, although the letter was apparently posted on 27 November. … [It] purports to confirm the various issues discussed and in the second paragraph states that Mr Ward regretted the need for another “disciplinary” meeting. He said that he was disappointed in having to advise that the Applicant’s recent performance was not considered acceptable. He referred to The Source as having outlined their dissatisfaction and mentioned lack of communication, and lack of confidence in the capability and competence of the Applicant to carry out the job. Having said that the Applicant was then to be transferred back to the Homes Division of Freemans, he told the Applicant that she must not contact anyone at The Source, and that non-compliance with that instruction would be considered a serious disciplinary matter. He reminded the Applicant that Ms Reff was her manager, and issues concerning day to day duties should be communicated to her accordingly and said that that had not always been the case in the past. He said that previously the chain of command had not been recognised and insubordination would not be accepted. He further reminded the Applicant that her hours were 9.00 am to 5.30 pm and that she should report to Ms Reff by 9.30 am on any day if she were going to be late or absent. Finally, he said as follows: “Please note that your performance will be closely monitored during the next month, and on an on-going basis, and failure to meet the required standard will result in further disciplinary measures.”

36. Mr Ward denied in cross-examination that the meeting on 11 November was a disciplinary hearing. He said that the meeting had been organised originally so as to discuss procedure for transferring the Applicant to The Source, but inevitably its nature had to change consequent upon the surprise decision conveyed to him by Mr Middleton the previous day. …”

6.
After that, things went downhill: the appellant asked for details of the firm’s complaints and a copy of the disciplinary and grievance procedures, the procedures being supplied to her at the beginning of December. She then became ill and was absent from work on several occasions, failing to comply with the normal notification procedures on at any rate some of them. At the end of January the appellant wrote a 17-page letter to a Ms Garavan of the respondent’s human resources department asking that a meeting should take place between the two of them and setting out her own personal feelings on the various events that had taken place, including a number of criticisms of Mr Ward and Ms Reff. Instead of arranging such a meeting Ms Garavan simply replied on 16th February saying that she had passed the contents of this letter to both Mr Ward and Ms Reff, and that nothing further would be done about it until she returned to work when the first step required would be that she should meet with Mr Ward and Ms Reff herself.  The tribunal recorded simply that following this the appellant resigned by letter 13th March 1998, saying that the trust and confidence between the parties had broken down, with no further reasons being set out: see paragraphs 46-47 of their extended reasons.

7.
An important part of the way the appellant’s case had been put forward before the tribunal was that the report on the details of her grievance about the way she had been treated by Mr Ward and Ms Reff had been compiled on the advice of Ms Garavan, given in December 1997 after the involvement of the appellant’s union representative and in the immediate aftermath of the November 1997 meeting; and that she had been led to believe that the report would be treated in confidence. In particular, she did not expect it to be sent immediately to the individuals who she felt had been victimising her. This alleged mishandling of the situation by the human resources department was expressly relied on as one of the circumstances leading to her resignation on 13th March 1998, as part of a “series of actions” on the employer’s part making it untenable for her to remain in their employment, so giving rise to her constructive dismissal: see paragraphs 15 to 20 of the amended Originating Application before the tribunal, at pages 35 to 37 of the appeal file before us. The tribunal’s decision however contains no findings on the issues raised by those later events beyond the narrative in paragraphs 46 to 47 of their extended reasons to which we have already referred.

8.
The major issue, on which the tribunal were split, was on the nature of what took place at the meeting of 11th November 1997 and the letter dated 18th November 1997 which followed it. The majority took the view that despite the sudden and unannounced change which undisputedly did take place in both the nature and tone of the 11th November meeting, and despite the express terms of the letter dated 18th November summarised in paragraph 35 of the extended reasons (referring to disciplinary measures and warning that the appellant’s performance would be closely monitored with the threat of further measures on “failure to meet the required standard”) the meeting had not been “such as to be a disciplinary meeting” and that neither the letter nor or any subsequent event had been “sufficient to destroy the trust and confidence relationship”: see paragraph 57. Overall, the majority concluded on the evidence that the appellant had been discontented with her working environment, but that was not as a consequence of any action or actions of the respondent entitling her as a matter of law to leave without notice on the basis of a fundamental breach of contract by the employer. 

9.
The minority member took a different view as recorded in paragraph 60 of the extended reasons, that:

“… the Respondent effectively turned the meeting of 11 November 1997 into a disciplinary meeting after it had been held. To put it another way, the meeting was in fact in the nature of a disciplinary hearing, without the appropriate procedures having been adopted before the meeting. The Applicant was not warned of the nature of the meeting and was not given the opportunity to have a representative with her. That member finds that the meeting should have been adjourned to another occasion so that the appropriate procedures could be adopted. When combined with the terms of the letter of 18 November 1997 from Mr Ward, that member finds that the conduct of the Respondent was sufficient to destroy the mutual trust and confidence relationship, and further that the Applicant resigned as a consequence.”

10.
In addition to the terms of the letter of 18th November itself at pages 37B-C of the appeal file, we have had produced to us the respondent’s  “Discipline and Dismissal Policy” rules at pages 40 to 44. These make it quite clear among other things that the issue of a formal warning, whether written or verbal, to an employee cannot take place until the employee has been informed that he or she is entitled to have a third party of his or her choosing present at a proper disciplinary meeting. Further, individuals are to be informed of the complaints against them and given a proper opportunity to state their case before any final decisions are reached, with express recognition of an employee’s right to a fair hearing and a right of  appeal where all parties concerned can put forward their point of view without hindrance. 

11.
There is no room for any suggestion that these clearly laid out procedures, or any fair procedure, was followed by the respondents if what took place at and after the meeting of 11th November did involve disciplinary action against the appellant. As the minority member of the tribunal in our view correctly held, it is clear that they were not: and on that view of the matter he was in our judgment in the right in holding that the way the respondents acted, not even allowing the (unaccompanied) appellant an adjournment to deal with the bombshell of what was put to her for the first time at the meeting, was conduct such as to destroy or seriously damage (the correct formulation, as pointed out by Mr Sethi on her behalf) the relationship of trust and confidence between employer and employee. 

12.
Everything therefore depends on whether the majority conclusion that the meeting of 11th November and the action taken against the appellant were not disciplinary in nature was justifiable in law. We have unanimously concluded that Mr Sethi’s arguments on behalf of the appellant are right and the majority of the Employment Tribunal must have misdirected themselves on these issues. In our judgment, the tribunal’s undisputed findings about what actually took place at the meeting of 11th November 1997, and the express terms of the letter dated 18th November which followed it, were inconsistent with any conclusion other than that the meeting of 11th November was turned suddenly into a disciplinary meeting and involved disciplinary action being taken against the appellant: in the form of a warning and the imposition of close monitoring, recorded and followed up in the letter of 18th November which plainly, in our judgment, shows the employer regarding the measures being taken as disciplinary, and expressly threatens further ones. We accordingly accept Mr Sethi’s main submission that the minority member’s assessment of the facts was the only reasonable one to which the tribunal could properly have come on this material and we accordingly set the decision based on the majority conclusion aside.

13.
However we find ourselves unable to accept his further submission that in allowing the appeal we should simply substitute our own decision that the appellant had been constructively dismissed, and remit the case merely for consideration of the remedy. It appears to us that there are further factual issues which necessarily arise for determination, and that the tribunal’s findings and the evidence before us are insufficient to enable a final decision to be given at this stage on whether the appellant’s departure on 13th March 1998 was in fact attributable to repudiatory conduct on the part of the employer as alleged, even accepting as we do that what took place in November 1997 did amount to such conduct. 

14.
As Mr Battcock on behalf of the respondents submitted, there is a material issue in this case whether the appellant’s eventual resignation in March 1998 was in fact a response solely to the events of the previous November (as the minority member of the Employment Tribunal seems to have assumed, though without any explanation of the reasons leading him to do so) or to something else: whether a series of events culminating in a “last straw” in the Spring of 1998 as she originally alleged, or as the respondents contended a variety of other factors not entitling her to treat herself as constructively dismissed. We have concluded that the evidence before us and the findings of the tribunal, which in particular do not sufficiently address the issue of a “series of actions” plainly raised in the Originating Application as noted above, do not provide us with adequate material to enable us to form our own view on these further issues, and accordingly the case must be remitted to the tribunal for them to be considered and further findings to be made. 

15.
We therefore allow the appeal on the ground that in our judgment what took place on 11th November 1997 and in its immediate aftermath involved disciplinary action against the appellant, and this was done in a way amounting to conduct such as to destroy or seriously damage the relationship of trust and confidence between employer and employee which would have justified the appellant in treating her contract of employment as repudiated by the employer’s conduct at that time had she in fact done so.  We remit the case to a differently constituted tribunal to consider and determine the further issues that on that basis arise, namely: 

(1)
was the appellant’s resignation on 13th March 1998 in consequence of the respondents’ repudiatory conduct in November 1997 alone?

(2)
if so, was she justified in leaving and claiming constructive dismissal on 13th March 1998 given the lapse of time after the events of November 1997, or is she to be held to have affirmed the contract in the meantime? and

(3)
alternatively, was her resignation on 13th March 1998 in response to that and one or more later events that together amounted to a series of actions on the part of the employer justifying her treating the contract as repudiated in March 1998, on the basis explained in Lewis v Motorworld Garages [1986] ICR 157? 

16.
For the purposes of their consideration of the third question we direct the new Tribunal that unauthorised disclosure of information understood to be given in confidence may amount to repudiatory conduct in its own right, depending on the circumstances; but it is a matter for them to determine whether any claim on that basis is made out on the facts. That appears to us to be a largely untried issue so far, and we do not have the material to express any view.

17.
The appeal is allowed and the case is remitted for reconsideration accordingly with any question of remedy, should that arise, to be dealt with by the tribunal in the normal way.
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