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LORD JOHNSTON:

1. This is an appeal at the instance of the applicant against a decision of the Employment Tribunal that he was not unfairly dismissed from his employment with the respondents.

2. The issue is in very narrow compass.

3. The appellant was dismissed from his employment with effect from 19 June 1999, having been investigated with regard to a bad attendance record, a determination having been made that it went beyond what was reasonably acceptable to the employer and therefore justified dismissal.  That finding was appealed and upheld.

4. The decision of the Tribunal is in the following terms:-

“Grounds of decision
The applicant had 9 complete years of service from 14 May 1990 when his employment was terminated with effect from 19 June 1999, when he was aged 30.  His gross basic wage was £220.00 per week; and his average net take home pay was £171.00 per week, including bonuses/benefits of £15.85 per week.

The Tribunal found that it was established by the respondent that the principal reason for the applicant’s dismissal with effect from 19 June 1999 was his unsatisfactory attendance in terms of the Royal Mail Attendance Procedure (which was agreed with the CWU).  In the letter of dismissal from the Sector Operations Manager, Mr Evans, dated 22 April 1999, he stated “Having carefully considered your attendance record and the points made by you at the interview, I have concluded your current attendance is unlikely to improve in the foreseeable future and there are no mitigating circumstances to make it unreasonable for me to dismiss”.

This is some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the applicant held; and so was a qualifying reason in terms of section 98(1)(b) of the Employment Rights Act 1996: Post Office v Wilson (IDS Brief 641, IRLB 628 Nov 1999 (EAT)).

The applicant did not succeed in this claim of unfair dismissal because:

1. The applicant did not have a good attendance record.  Within months of the start of his employment in May 1990 he was given a written warning on 28 August 1990 about his attendance; and throughout his employment he had previously reached the stage where his dismissal was being considered on 3 occasions (in 1994, 1995 & 1996).  It was fair and reasonable for the respondent to consider the overall picture and take into account the applicant’s previous history.  It was submitted for the applicant that the first paragraph of Clause 5 of the respondent’s Appeal Procedure apparently prohibited consideration of his previous history, but the Tribunal considered that that paragraph had to be read in the context of the number of absences which trigger each stage of the procedure; and was not a prohibition on taking into account the previous history.

2. The applicant was therefore very familiar with the Attendance Procedure and in evidence did not dispute that on this occasion he triggered off the procedure all the way through to dismissal; and that the respondent was entitled to take the decision to dismiss him.  Whether or not the respondent had decided to discount an absence of 66 days due to a verruca in May, June & July 1998, the applicant accepted that, even excluding this absence, he had still triggered his dismissal.  The question of whether or not a medically justified absence could be a mitigating circumstance was thus not essential to the Tribunal’s decision, contrary to the submission for the applicant.

3. When his dismissal was considered in August 1995 he persuaded his manager that he could improve his attendance pattern, but was left in no doubt then that failing to make the required improvement would almost certainly lead to his dismissal. On the evidence before the Tribunal it was reasonable for Mr Evans to conclude that by Spring 1999 his current attendance was unlikely to improve in the foreseeable future and thus in the whole circumstances there were no mitigating circumstances.  While the delay between the applicant’s final interview on 26 February and the decision to dismiss him, taken on 12 April and intimated to him on 22 April, was certainly not ideal, it did not render the dismissal unfair.

4. The respondent is responsible for providing a prompt and efficient mail service, so was entitled to act on the Attendance Procedure agreed with the trade union, the CWU.  The Tribunal found that the respondent did not simply apply a mechanistic approach: on the contrary, in the whole circumstances of the applicant’s absence record the Tribunal considered that the respondent approached the matter with understanding and flexibility.  The applicant was represented by a CWU official at his dismissal hearing.

The Tribunal did not consider that in the circumstances of this dismissal any significance attached to the change in wording of the respondent’s instructions to its managers, as submitted for the applicant.  It is not a contradiction to say that in some circumstances medical reasons can be mitigating circumstances, but in other circumstances continuing or frequent absences, even for medical reasons, may amount to a fair reason for dismissal, especially in a service industry were time (and thus employee attendance) is of great importance.

5. The applicant appealed and was given a full and fair hearing, but was unsuccessful.  The Acting Appeals Manager, Mr Cassidy, gave evidence, which the Tribunal accepted, that he dealt with the appeal as a re-hearing of the case.  The applicant was again represented by a CWU official at the appeal.  It was quite appropriate for Mr Cassidy after the appeal hearing to discuss with Mr Evans by way of clarification points raised for the applicant at the appeal.

Therefore in treating the applicant’s unsatisfactory attendance as a sufficient reason for dismissing him, the Tribunal found that the respondent acted reasonably in accordance with equity and the substantial merits of the case in the circumstances (taking into account the size and administrative resources of the business), so in terms of section 98(4) of the 1996 Act the dismissal was fair.  The applicant is therefore dismissed.”

5. Mr Wachtel, who appeared on behalf of the appellant, had two short points to make.  In the first place, he maintained, that the employer and by inference therefore the Employment Tribunal, had adopted too mechanistic an approach in investigating and considering the appellant’s attendance record.  Consideration should have been given as to whether or not medical factors or reasons which explained the absences were mitigating factors.  Flexibility was required and the approach of the employer and the Tribunal was too rigid.

6. The second point simply was based on the fact that the original investigation and hearing conducted by Mr Evans took place in February 1999 but no decision was taken until 12 April, not being intimated until 22 April.  This gap, which Mr Wachtel said was unexplained, raised an issue of unfairness which tainted the whole dismissal process.

7. Mr Young, appearing on behalf of the respondents, simply submitted that the Tribunal in both respects had reached a decision based upon the evidence it was entitled to accept.

8. We have no hesitation in accepting Mr Young’s position.

9. While it may be that in certain circumstances, medical factors require to be treated as mitigating factors in any question of medical absence or absence based on medical grounds, in this particular industry it seems reasonably clear that a tolerance level had been agreed between the employer and employee which if exceeded, entitled the employer to dismiss.  In the present case, the attendance record laid before the Tribunal, if not appalling, was very bad and we cannot conclude anything other than that the Tribunal was entitled to determine the issue as one of justifying dismissal, notwithstanding the general question of mitigation in relation to medical absences.  Put simply, the Tribunal were entitled to agree that the employer was entitled to conclude that “enough was enough”.

10. With regard to the issue as to the time gap in the disciplinary process, it was represented to us by Mr Young that the reason for the delay was inter alia further investigation into the history of the matter by Mr Evans.  Be that as it may, we do not consider the time gap in itself renders the procedure unfair.  It could suggest, for example, that the investigation was being broadened into the past, it also could suggest that an opportunity was being given to see whether the attendance record could improve.  Both these aspects of the matter are speculative on our part but intend to reinforce the view that unfairness should not be spelled out of the time gap in itself.

11. We therefore consider this appeal cannot succeed and it will be dismissed.
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